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RECOMVENDED ORDER | N CASE NUMBERS 97-4389, 97-4390, 97-4391,

97-4392, and 97-4393

An adm ni strative hearing was conducted on June 1-5 and
8-12, and on Cctober 28-29, 1998, in Viera, Florida, by Daniel
Manry, Adm nistrative Law Judge ("ALJ"), D vision of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: WIIliamH Congdon, Esquire
Mary Jane Angel o, Esquire
Stanley J. N ego, Esquire
St. Johns River \Water Managenent District
Post O fice Box 1429
Pal at ka, Florida 32178-1429

For Respondents: Allan P. \Witehead, Esquire
Mosel ey, Wallis and Witehead, P.A
1221 East New Haven Avenue
Post O fice Box 1210
Mel bourne, Florida 32902-1210

For Intervenor: Marianne A Trussell, Esquire
Murray M Wadsworth, Jr., Esquire
Depart ment of Transportation
605 Suwannee Street
Mail Station 58
Tal | ahassee, Florida 32399-0458

STATEMENT OF THE | SSUES

The St. Johns River Water Managenent District (the
"District") alleges in Case Nunber 97-4389 that Respondent,
Modern, Inc. ("Mdern"), excavated two ditches in wetlands
w thout a permt, that the excavation was not exenpt froma

permt, and that Modern commtted related acts alleged in the



Adm ni strative Conplaint. The District proposes alternative
pl ans for corrective action.

Modern and its co-respondents (" Respondents”) contend that
t he excavation was not required to have a permt because either
it was not an activity covered by the permtting statutes or it
was exenpt. In addition, Respondents charge that the proposed
agency action is based on an unadopted rule that does not satisfy
the requirenents of Section 120.57(1)(e), Florida Statutes
(1997). (Al chapter and section references are to Florida
Statutes (1997) unless otherw se stated.)

I n Case Nunbers 97-4390, 97-4391, 97-4392, and 97-4393,
Respondent s chal | enge an Enmergency Order issued by the District
to stop the drainage of wetlands. Respondents contend that the
Emergency Order is facially insufficient, that there was no
enmergency, and that the corrective action has worsened
condi ti ons.

The issue in each of the rule challenge cases is whether an
existing rule or an agency statenent is an invalid exercise of
del egated | egislative authority within the neaning of Sections
120.52(8) and 120.56(1). Case Nunbers 98-0426RX and 98- 1180RX
chal | enge Rul e 40C-4.041 pursuant to Section 120.56(3). Case
Nunber 98- 1182RX chal | enges Rul e 40C-4. 051 pursuant to Section
120.56(3). Case Numbers 98-0427RU and 98- 1181RU chal | enge an

agency statenent pursuant to Section 120.56(1) and (4). (Unless



otherwi se stated, all references to rules are to rules published
in the Florida Adm nistrative Code as of the date of this
Reconmmended Order.)

The parties identify approximtely 57 issues in their
respecti ve Proposed Recommended Orders and Proposed Final Oders
("PRGCs" and "PFGs", respectively). Those issues relevant to the
proceedi ng conducted pursuant to Section 120.57(1), including
Section 120.57(1)(e), are addressed in this Recommended Order.
The remai ning issues are addressed in the Final Order issued on
the sane date as the date of this Recomended O der.

PRELI M NARY STATEMENT

On May 14, 1997, the District issued an Enmergency Order for
action intended to stop the drainage of wetlands that allegedly
resulted fromthe excavation of two drainage ditches. On May 29,
1997, First Omi Service Corp. ("Omi"), M. Hasley Hart, M.
B.B. King, and Modern tinely filed their respective petitions for
formal review of the Energency Order.

On August 20, 1997, the District filed an Adm nistrative
Conmpl ai nt and Proposed Order alleging that Mddern excavated the
two ditches and proposing that Mddern restore the ditches and
adj acent wetlands. On Septenber 3, 1997, Modern tinely filed a
Petition for Formal Adm nistrative Hearing.

On Septenber 17, 1997, the District referred all of the

matters to the Division of Adm nistrative Hearings ("DOAH') to



conduct an adm nistrative hearing. DOAH assigned Case Nunber 97-
4389 to the proceeding involving the Adm nistrative Conplaint and
assi gned Case Nunbers 97-4390, 97-4391, 97-4392, and 97-4393 to
the separate chall enges to the Energency Order fil ed,
respectively, by Omi, M. Hart, M. Nelson, and Mdern.

On Cctober 29, 1997, the cases were consolidated over
obj ection by Respondents. The consolidated proceedi ng was set
for hearing during the weeks of March 9-13 and 16-20, 1998. A
Prehearing Order issued on Cctober 23, 1997, required the
parties, anong other things, to submt prehearing stipulations 15
days prior to the date of the final hearing.

Two notions led to the intervention of the Departnent of
Transportation (the "Departnment”). On February 6, 1998, the
District filed a Motion for Protective Order and a Mdtion in
Limne. Both notions sought to preclude Respondents from
di scovering evidence of a mtigation plan the District had
required in 1988 as one of the conditions of a permt issued to
the Departnent to widen State Road 50 ("SR 50"). The mitigation
pl an was conpleted in 1991 in an area approximately 2.5 mles
west of the excavation site and is referred to by the parties as
the "Haci enda Road project.”

Before initiating this proceedi ng, Respondents had filed an
action in circuit court against the District and the Departnent,

as co-defendants. Respondents alleged that flooding fromthe



Haci enda Road project had resulted in an inverse condemation of
Respondents' property. The circuit court granted defendants'
notion to dismss for failure to exhaust adm nistrative renedies,
and this proceeding ensued. In order to exhaust their

adm ni strative renedi es, Respondents argued in this proceedi ng
that it was essential for Respondents to discover evidence
concerning the Haci enda Road project and its all eged inpact on
Respondents' property.

Wthout ruling on the adm ssibility of such evidence at the
heari ng, the undersigned ruled that Respondents coul d di scover
evi dence of the Hacienda Road project and its role in the
fl oodi ng problens all egedly experienced by Respondents on their
property. On March 3, 1998, the Departnent filed a Petition to
I nt ervene which was granted by an Order on Pendi ng Mtions
entered on March 16, 1998.

In response to discovery requests fromthe District and the
Departnent, the corporate officers of Modern asserted their Fifth
Amendnent protection against self-incrimnation, on the ground
that Section 373.430(3)-(5) exposes Mddern to potential crimnal
penalties. The District and the Departnent noved for a
continuance to allow additional tine to either secure imunity
agreenents protecting the corporate officers fromcrimna
prosecution or to discover alternative evidence to satisfy the

District's burden of proof in Case Nunmber 97-4389.



The consol i dated proceedi ng was reschedul ed for the weeks of
June 1-5 and 8-12, 1998.

On January 23, 1998, Mddern filed a Petition Seeking
Adm nistrative Determnation of the Invalidity of Rule 40C 4.041
and a Petition Seeking Adm nistrative Determ nation of the
Invalidity of Policy Statenent Dated Novenber 20, 1989. DOAH
assigned Case Nunber 98-0426RX to the forner rule chall enge and
Case Nunber 98-0427RU to the latter rule challenge. Both cases
were consolidated and set for hearing on March 2, 1998. They
wer e subsequently consolidated with the earlier cases and set for
heari ng during the weeks of June 1-5 and 8-12, 1998.

On March 9, 1998, Omi filed a Petition Seeking
Adm ni strative Determ nation of the Invalidity of Rule 40C 4. 041,
a Petition Seeking Adm nistrative Determ nation of the Invalidity
of Policy Statenent Dated Novenber 20, 1989, and a Petition
Seeking Adm nistrative Determ nation of the Invalidity of Rule
40C-4.051. DOQAH assi gned Case Nunmber 98-1180RX to the first rule
chal | enge, Case Number 98-1181RU to the second rul e chall enge,
and Case Nunmber 98-1182RX to the third rule challenge. OOn
March 19, 1998, all three cases were consolidated and set for
hearing on April 13, 1998. On April 8, 1998, Case Nunbers 98-
1180RX, 98-1181RU, and 98- 1182RX were consolidated with the
previ ously consol i dated cases and set for hearing during the

weeks of June 1-5 and 8-12, 1998. On May 29, 1998, the parties



filed separate prehearing stipulations in accordance with the
Prehearing Order entered on Cctober 27, 1997.

Except for three hours one afternoon that were consuned by a
911 call for nedical assistance required by the ALJ, the parties
used all of the tine originally set for the weeks of June 1-5 and
8-12 to conclude the matters at issue in Case Nunmbers 97-4389
t hrough 97-4393. Pursuant to the agreenent of the parties, the
rul e chall enge cases were set for hearing during the week of
Cctober 28, 1998. In the interim the parties adopted
substantially all of the record in consolidated Case Nunber 97-
4389 for use in the rule chall enge cases and thereby reduced to
two days the tine required for the hearing in the rule chall enge
cases. The parties agreed to submt their PROs and PFGCs after
t he hearing was conducted on Qctober 28-29, 1998.

At the hearing conducted during the weeks of June 1-5 and
8-12, 1998, the District presented the testinony of 11 expert
W tnesses and submtted 118 exhibits for adm ssion in evidence.
Respondents presented the testinony of two fact w tnesses and one
expert witness and submtted 76 exhibits for adm ssion in
evidence. Intervenor presented the testinony of two expert
W tnesses and submtted 15 exhibits for adm ssion in evidence.
The parties also submtted enlarged, denonstrative copies for
many of the 209 exhibits submtted for adm ssion in evidence.

The identity of the witnesses and exhibits, and the rulings



regardi ng each, are set forth in the twel ve-vol unme Transcri pt of
the hearing filed on July 24 and August 10, 1998.

Respondent, Nelson, intermttently attenpted during
di scovery and during the hearing to represent hinself on sone
i ssues and then to reassert his representation by counsel for
Respondents on other issues. M. Nelson's episodic self-
representation created a potential for prejudice to the other
respondents and a potential conflict of interest for counsel.
Prior to and during the hearing, the ALJ rem nded M. Nel son of
the potential prejudice and instructed M. Nelson to either
represent hinself, obtain separate counsel, or allow counsel for
Respondents to represent him After an extended recess of the
heari ng one afternoon, Respondents apparently resolved the
potential controversy and the issue did not arise again.

At the hearing conducted on Cctober 28 and 29, 1998, the
District presented the testinony of two fact wi tnesses and one
expert witness and submtted three exhibits for adm ssion in
evi dence. Respondents presented the testinony of no w tnesses
and submtted eight exhibits for adm ssion in evidence.

I ntervenor attended the hearing but submtted no evidence for
adm ssion in evidence. The identity of the wi tnesses and

exhi bits, and the rulings regarding each, are set forth in the
t hree-vol une Transcript of the hearing filed on

December 14, 1998.



At the hearing conducted on October 28, 1998, Respondents

submtted an ore tenus notion for attorney's fees and costs

pursuant to Section 120.595. The parties agreed to address the
i ssue of reasonable fees and costs in a separate evidentiary
heari ng.

On Decenber 14, 1998, the District filed its Notice of
Proposed Rul emaki ng pursuant to Section 120.56(4)(e) which
encourages an agency to proceed to rul emaki ng "expeditiously" and
"in good faith." On February 1, 1999, the District filed a
request for O ficial Recognition of the publication of Proposed
Rul es 40C-4.051(12)(b) and 40C-4.091. The request was granted
W t hout objection. The proposed rules address the District
statenent chall enged by Respondents pursuant to Section
120.57(1)(e) and Section 120.56(4).

On February 19, 1999, Omi filed a Petition for
Adm nistrative Determnation of the Invalidity of Proposed Rul es
40C-4.051(12) (b) and 40C-4.091. DOQAH assi gned Case Nunmber 99-
0632RP to the challenge to the District's proposed rules. The
case was set for hearing on March 29, 1999, and pursuant to the
agreenent of the parties waiving their rights to a hearing in 30
days, was reschedul ed for June 29, 1999.

The District tinely filed its PRO and PFO on February 12,

1999. Respondents tinely filed their PRO and PFO on February 18,
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1999. On February 12, 1999, Intervenor filed a notice of limted
adoption of the PRO and PFO filed by the District.

The only notion that renmains to be ruled on in this
Recommended Order is the District's Motion in Limne. The notion
seeks to preclude the adm ssion of evidence involving the
Haci enda Road project. The undersigned reserved ruling on the
nmotion for disposition in this Reconmended Order. The ruling is
di scussed in the Conclusions of Law

On Cct ober 16, 1998, Modern and Omi filed a Stipul ated
Motion to Anend Petition, and attached anended petitions, which
anmended their challenges to Rule 40C4.051 and t he agency
statenent (the "Amended Petition"). The District agreed to the
Amended Petition, and Mbdern and Omi agreed to |limt their rule
chal l enges to the matters included in the Arended Petition. In
rel evant part, the Anended Petition limts the challenge to Rule
40C-4.051 to specific provisions in Rule 40C 4.051(11)(c).

FI NDI NGS OF FACT

1. This proceeding arises fromthe excavation of two
intersecting canals, or ditches, in January 1997 in Brevard
County, Florida. One conveyance runs north and south and is
identified by the parties as "NS1." The other conveyance runs
east and west and is identified by the parties as "EW."

2. Part of the excavation occurred inside the St. Johns

National WIldlife Refuge (the "Refuge"). The Refuge is owned and
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managed by the United States Fish and Wldlife Service (the
"WIldlife Service"). Al of the excavation occurred on property
within the jurisdiction of the District and conti guous to
property owned by Modern.

3. On May 14, 1997, the District issued an Enmergency O der
authorizing the Wldlife Service to construct tenporary weirs in
NS1 and in EW.. The District intended the weirs to restore the
bottons of NS1 and EWL to el evations which the District clains to
have existed in NS1 and EW prior to the excavation. The
WIldlife Service conpleted construction of the weirs on May 27

1997.

1. Excavation Site

4. NS1 runs parallel to Interstate 95 ("1-95"). EW runs
parallel to SR 50 and |ies approxinmately 25 feet inside the
sout hern boundary of the Refuge.

5. The point where NS1 and EW intersect is west of 1-95 by
approximately .25 mles, or about 1100 feet, and north of SR 50
by approximately one-half mle plus 25 feet, or 2,665 feet. NSl
and EWL intersect at a point that is approximtely 2,903 feet
nort hwest of the intersection of 1-95 and SR 50.

6. NS1 bisects a marsh ("Marsh-1") approxi nately 800 feet
south of EWL. EW. bisects a pond ("Pond-1") approxinmately 300

feet east of NS1. Pond-1 spans north and south of both EW and
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t he sout hern boundary of the Refuge. Marsh-1 is south of the
Ref uge boundary and spans east and west of NS1

7. NS1 continues south of Marsh-1 and intersects SR 50 and
an adj acent east-west canal immediately north of and parallel to
SR 50 known as the Indian River Cty Canal ("IRCC'). NS1
proceeds south of the IRCC approximately 1.5 mles to a |arger
east-west canal, identified as both the Addi son Canal and the
Ellis Canal (the "Addison Canal"). The Addi son Canal flows west
fromthat point approximately four mles into the St. Johns
Ri ver.

8. NS1 runs north across EWL approximately 1.5 mles from
SR 50 to an east-west road known as Satterfield Road. An
adj acent, parallel canal imrediately south of Satterfield Road is
identified as the Satterfield Road Canal .

9. EW continues west froml-95 approximately 2.75 m|es
until 1t intersects Hacienda Road. EW runs east of [-95 for
sone di stance.

10. The excavation in January 1997 included both NS1 and
EWL. NS1 was excavated fromits intersection wwth SR 50 north
approximately 2,687 feet to a point approximately 22 feet north

of EWL. EW. was excavated approximately 30 feet east of NS1
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2. Contested Area

11. The excavation site is in the southeast corner of a
"rectangul ar tract" of |land west of 1-95 and north of SR 50 which
conprises approximately 4.13 square mles. The rectangular tract
and a "smaller parcel” east of 1-95 nake up the "contested area"

in this proceeding.

2.1 Rectangul ar Tract

12. The rectangul ar tract neasures approximtely 2.75 mles
froml-95 west to Haci enda Road and approximately 1.5 mles, from
SR 50 north to Satterfield Road. The intersection of [-95 and SR
50 forms the southeast corner of the rectangular tract.

13. The rectangular tract is bounded on the east by I-95;
on the south by SR 50; on the west by Haci enda Road, which is
about a mle or so east of the St. Johns River; and on the north
by Satterfield Road. Satterfield Road is approximtely three
mles south of the boundary between Brevard and Vol usia counties

(the "county line").

2.2 Smaller Parce

14. A substantially smaller parcel abuts the east side of
| -95. The snmaller parcel is bounded on the west by 1-95; on the
south by SR 50; on the east by State Road 405 ("SR 405"); and on
the north by the Satterfield Road Canal and what woul d be

Satterfield Road if Satterfield Road extended east of 1-95. SR
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405 runs north and south parallel to and approximately .25 mles
east of [-95 and approximately 2.7 mles west of the Indian

Ri ver.

3. Tri bul ati on Har bor

15. In this proceeding, legal interests fromfive separate
sources flowinto the contested area |ike separate rivers flow ng
into an inland harbor. The confluence of divergent | egal
interests results in a turbulent mx of the statutory
responsibilities of state and federal agencies and the
constitutional rights and business interests of private property
owner s.

16. Respondents own over 4,500 acres of land in and around
the contested area and have |l egitimate business or personal
interests in the devel opnent or other use of their property. The
District is statutorily charged wth responsibility for the
hydrol ogi ¢ basin of the St. Johns River (the "R ver Basin"),

i ncl udi ng the contested area.

17. The contested area is circunscribed by a five-mle by
four-mle area platted in 1911 as the Titusville Fruit and Farm
Subdivision ("Titusville Farnf). The recorded plat of Titusville
Farm est abl i shed a drai nage system of intersecting east-west and
north-south canals. Sonme of the conveyances, including NS1 and

EWL, run through the contested area.

15



18. Federal |aw charges the Wldlife Service with
responsibility for managi ng the Refuge. A substantial portion of
the Refuge lies in that part of the contested area west of [|-95.
The contested area al so includes portions of the Haci enda Road

proj ect .

3.1 Private Property

19. Modern is a Florida corporation owed principally by
M. Charles Mehle who is also the president of the conpany and
the father of M. Mchael Mcehle. QOmi is a Florida corporation
whol |y owned by the younger Mbehl e.

20. Modern owns two parcels of land in the contested area
("Modern-1" and "Mdern-2"). The northern boundary of Mdern-1
is just south of EW and the Refuge boundary. Mdern-1is
bounded on the west by NS1, on the south by SR 50, and on the
east by [|-95.

21. Modern-2 is inside the contested area in the smaller
parcel east of 1-95. Mdern-2 conprises a substantial portion of
the snmal | er parcel

22. Modern owns a third tract of |and conprising
approxi mately 4,500 acres west and south of Fox Lake
("Modern-3"). Modern-3 is within the District's jurisdiction and

i ncl udes approximately three mles of land from Satterfield Road
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north to the county line, including one mle in Titusville Farm
i mredi ately north of Satterfield Road.

22. Moddern-3 is bounded on the south by Satterfield Road,
on the north by the county line; on the east by a north-south
section line parallel to and approximately .75 m|es west of
| -95; and on the west by a section line that is approxi mately one
mle west of what would be Haci enda Road if Haci enda Road
extended north of Satterfield Road. A square mle section is
carved out of the western half of Mddern 3 in Section 10,
Townshi p 22 Sout h, Range 34 East.

24. Omi, M. Hart, and M. Nel son own separate parcels of
| and outside the contested area but proximte to the contested
area. They claimthat their property is directly inpacted by the
action taken in the Energency Order and by the action proposed in
the Adm ni strative Conpl aint.

25. Omi owns property on the east side of SR 405.

Al t hough the Omi parcel is outside of the contested area, it is
adj acent to the smaller parcel and wthin both the R ver Basin
and Titusville Farm

26. M. Hart owns property which is south of SR 50
approximately one mle west of the intersection of SR 50 and
| -95. Although the Hart property is outside of the contested
area, it abuts the southern boundary of the rectangular tract and

is within the River Basin and Titusville Farm
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27. M. Nelson owns property located a little nore than a
hal f-m | e southeast of the intersection of SR 405 and SR 50.
Al t hough the Nel son property is outside of and not adjacent to
the contested area, the property is within the R ver Basin and

Titusville Farm

3.2 The District

28. The District was created in 1972 as the state agency
responsi bl e for carrying out the provisions of Chapter 373 and
for inplenmenting the prograns del egated in Chapter 403. Section
373.069(1)(c) describes the geographical jurisdiction of the
District. The jurisdiction of the District includes all of the
contested area.

29. The R ver Basin includes all or part of 19 counties
fromsouth of Vero Beach to the border between Florida and
Georgia. The counties entirely within the R ver Basin include
Brevard, C ay, Duval, Flagler, Indian R ver, Nassau, Sem nole,
St. Johns, and Vol usia counties. The counties partially within
the River Basin are Al achua, Baker, Bradford, Lake, Marion,

Ckeechobee, Orange, Osceola, Polk, and Putnam

3.3 Titusville Farm

30. Titusville Farm contains approxi mately 20 sections of
| and, plus an out-parcel to the southeast which has relatively

little materiality to the issues in this proceeding (the "out-
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parcel"). Each of the 20 sections of |and contains approxi mately
640 acres and, together, total approximtely 12,800 acres.

31. The exact dinensions of Titusville Farmare recorded in
Pl at Book 2, page 29 of the Public Records of Brevard County,
Florida. Wth the exception of the out-parcel, Titusville Farm
i s bounded on the east by a section line approximately 1.25 mles
east of [-95 and approximately 1.7 mles west of the Indian
Ri ver; on the south by a section |line approxinmately 1.5 mles
south of SR 50 at what is now the Addi son Canal; on the north by
a section line approximately one mle north of what are now
Satterfield Road and the Satterfield Road Canal; and on the west
by the St. Johns R ver, which flows north at a point about a mle

or so west of and parallel to what is now Haci enda Road.

3.3(a) History

32. Titusville Farmwas originally designed so that each
guarter section of 160 acres was surrounded by intersecting east-
west and north-south drainage canals intended to drain water
westerly toward the St. Johns River and southerly toward what is
now t he Addi son Canal. The original designers intended to create
a dry and fertile land for farmng and fruit groves.

33. The original design for Titusville Farmcalled for a
series of parallel east-west canals approximately .25 mles apart

on quarter section lines. The canals ran parallel to the north
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and south boundaries of Titusville Farmfromthe east boundary
approximately five mles to the St. Johns River to the west.

34. The parties use the label EW in this proceeding to
designate the first east-west canal north of SR 50. EW.5 refers
to the second east-west canal north of SR 50. EW refers to the
Satterfield Road Canal in sonme exhibits and to an intervening
canal in others.

35. The original design for Titusville Farmalso called for
a series of parallel north-south manifold canals, approximtely
.25 mles apart on quarter section lines. Each canal ran
parallel with the east and west boundaries of Titusville Farm
fromthe north boundary approximately four mles to the Addi son
Canal at the south boundary.

36. The parties use NS1 in this proceeding to designate
the first north-south canal approximately .25 mles west of 1-95.
NS2 identifies the next north-south canal west of NS1. The
nunbering identification continues west in this proceeding to
Haci enda Road.

37. From 1911 through 1916, the original devel opers of
Titusville Farm constructed some of the canals and farned the
area, predomnantly with fruit groves. Sonetine after 1916, the
devel opers began selling off land to third-party purchasers.

38. Subsequent purchasers altered, expanded, or abandoned

the canals in and around their property. By 1943, the canals
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originally constructed in Titusville Farmrenained in place but
only one orange grove remained in the southeast corner of
Titusville Farm near what is now the excavation site. O her
farmng within the contested area was sparse.

39. The canals actually constructed by the devel opers of
Titusville Farmcontinue to be depicted as existing systens on
several current maps. They are al so evidenced in drainage

easenents of record.

3.3(b) Drainage Easenents

40. The chain of title fromTitusville Farm shows that
purchasers took title subject to existing easenents for "canals
and/or ditches, if any." 1In 1971, when the United States
Government established the Refuge, it took fee sinple title to
approxi mately 4,163 acres of fornmer Titusville Farm | and subject
t o:

. . . permanent easenent granted to Florida
Power and Light Conpany . . . and subject to
ot her rights outstanding for existing roads,
l'ines, pipe lines, canals, and/or ditches, if
any. (enphasis supplied)

OR Book 1580, page 810, Brevard County.

3.4 The Refuge
41. The Refuge is located within the R ver Basin and wthin
Titusville Farm The vast majority of the Refuge is |ocated

inside the rectangular tract in the contested area. However, the
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Ref uge al so extends west of Hacienda Road to the St. Johns River
and contains a small "out-parcel” north of Haci enda Road.

42. Except for the out-parcel, the Refuge is nore or |ess
rectangul ar, bounded on the east by 1-95, on the south by SR 50,
on the north by Satterfield Road, and on the west by the St.
Johns River. The distance between the east and west boundari es
of the Refuge is approximately 3.75 mles. The distance between
the north and south boundaries is approxinmately 1.5 mles. The
Ref uge contai ns approximately 4,163 acres and includes much of
the area from1-95 west to Hacienda Road and from Satterfield
Road south to SR 50.

43. The federal governnent established the Refuge in 1971
to protect the endangered dusky seaside sparrow. The sparrow
becanme extinct in 1990.

44, After 1971, the Refuge becane part of a national system
for the conservation, managenent, and restoration of |ands for
fish, wildlife, plants, and their habitats. The federal
gover nment manages the Refuge under the Enmergency Wetl ands
Restoration Act of 1986, which Congress reaffirmed in 1997, as a
wetland to provide habitat protection for threatened and
endanger ed speci es of special concern.

45. The authorized nmethods for protecting wetl ands incl ude
a National Wetlands Inventory that identifies wetlands

nationally. The Refuge is a particularly inportant wetland in
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the sense that it is a high floodplain. A high floodplainis a
type of wetland that is dimnishing, especially in Florida.

46. The federal governnent manages the Refuge as an
ecosystem The governnent attenpts to m m c what happens
naturally in the area with fire and water. It attenpts to
restore and maintain the sheet flow of water across natural
mar shes and to use fire as a neans of maintaining marshes in

their natural state.

3.4(a) Species of Special Concern

47. The Refuge provides a habitat for species of special
concern to both state and federal governnents. The Refuge is
one of the nost inportant breeding areas in the country for the
black rail. The black rail is a mgratory species that uses the
Refuge for nesting during the summer and for a winter habitat
during the fall and w nter.

48. Several species use portions of the Refuge near the
excavation site. The least bittern uses the area for feeding and
nesting. The northern harrier is a mgratory species that uses
the area for feeding during the fall, winter, and early spring.

49. The Refuge provides habitat for bald eagles, wood
storks, otters, and alligators. It also provides habitat for:
| ong- | egged wadi ng birds, such as great blue herons and great

egrets; shorter-|legged wading birds, such as little blue herons,

23



snowy egrets, and little green herons; aerial diving species,
such as terns and seagulls; submergent diving species, such as
pie billed grebes, nmergansers, and cornorants; and red-w nged

bl ackbi rds and wens that nest in enmergent vegetation.

3.4(b) Wetland Communities

50. The mpjority of the contested area contains five
different wetland comunity types. There are open-water areas,
such as Pond-1; shallow marsh, such as Marsh-1; wet prairies;
hydri ¢ hanmocks; and transitional shrub systens.

51. Shallow marsh contai ns shall ow water and energent
wet | and vegetation. Water levels fluctuate throughout the year.
The predom nant vegetation is cattail and sawgrass.

52. Wet prairie is slightly higher in elevation and
somewhat drier than shallow marsh. The primary vegetation found
in wet prairie is cord grass.

53. Transitional shrub systens are areas in transition from
upl ands to wetlands or fromwetlands to uplands. The vegetation

in these areas typically is wax nyrtle.

3.4(c) Pre-Excavation Site

54. In January 1996, M. Charles Mehle conplained to the
District that the Haci enda Road project caused flooding on his
property. D strict staff investigated the matter and concl uded

that the Haci enda Road project was not the cause of the fl ooding.
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The investigation included physical inspection and el evation

readi ngs for what becane the excavation site in 1997.

3.4(c) (1) Physical Inspection

55. Before the excavation in January 1997, there was no
wat er connection fromEW to NS1. NS1 and EW had been filled-in
at various junctures with sedi nent and wash-outs fromrain.

Veget ati on growt h and aquatic vegetation further occluded NS1 and
EWL.

56. The east and west banks of NS1 from SR 50 north to
Marsh-1 were simlar and appeared undi sturbed. The west bank of
NS1 di sappeared at the point where NS1 intersected Marsh-1. Both
banks of NS1 were very |ow through Marsh-1.

57. Marsh-1 had standing water in it. The predom nant

vegetati on was spartina baderi, a marsh grass found in wetland

areas ("spartina").

58. Approximately 500 feet of NS1 between Marsh-1 and EW
was dry and shallow. This portion of NS1 was only one-half to
one-foot deep. It was nore characteristic of a swale than a
ditch and was heavily vegetated with spartina.

59. The bottom el evation of a portion of NS1 between EW
and Marsh-1 was approximately 2.5 feet higher than the remai nder
of NS1. This high spot functioned as an el evation control within

NS1.
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60. EW east of NS1 appeared very simlar to that portion
of NS1 north of Marsh-1. It was dry and vegetated with spartina.
There was no water connection between NS1 and EW so that Pond-1
did not routinely drain west through EWM. EW al so contained a
hi gh spot just west of NSI.

61. Pond-1 was a healthy open-water community surrounded by
green cattails. Pond-1 was deeper than five feet in sone areas.

62. A bermon the west side of NS1 north of Marsh-1 was one
to two feet high and three to five feet wde. It served as a
fire-break trail and resenbled a road. The bermwas slightly
hi gher south of Marsh-1 and heavily vegetated with cabbage pal ns

and ot her vegetation near the intersection of NS1 and SR 50.

3.4(c)(2) Elevations

63. On February 28, 1996, in response to conplaints from
Modern, District staff took spot readi ngs of bottom el evations
within NS1 from Marsh-1 north to EWL and within EW east of NS1
They al so took water elevation readings in Pond-1 and at the
intersection of NS1 and SR 50.

64. The el evation readings reveal ed respective control
el evations in NS1 and EWM of 12.9 and 12.79 feet. O her

el evations in NS1 were 12.26 feet at a point just north of
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Marsh-1, 12.9 and 12.7 feet at two points south of EW, and 12.9
feet at the intersection of NS1 and EWL. The bottom el evation in
EW varied from12.4 to 12.79 feet.

65. District staff also reviewed bottom el evati on readi ngs
in various pre-excavation surveys nmade between 1995 and January
1997 and referred to by the parties as the Lowe's Report, the
Cracker-Barrel survey, the McCrone survey, and the Titusville
survey. The McCrone survey recorded bottom el evations for NS1
whi ch were consistent with those taken by District staff.
However, elevations varied by as nuch as a foot for EWL.. Water
el evation readings varied with seasonal water conditions and
ot her factors.

66. The McCrone survey found respective control elevations
in NS1 and EWM of 12.7 and 11.7 feet. The bottom el evation for
NS1 was 12.7 feet at a point just south of EWL. Bottom
el evations for EW ranged from 10.5 to 11.7 feet. The
investigation by the District established respective high spots
in NS1 and EWM at 12.9 and 12.79 feet.

67. The Titusville survey recorded a water el evation of
10.54 feet in NS1 at SR 50. The water elevation in EWM east and
west of the 1-95 culvert was 12.55 feet.

68. The variation in water elevations of 12.55 feet in EW
at 1-95 and 10.54 feet in NS1 at SR 50 suggest high spots in EW

or NS1. The high spots prevent water fromflow ng fromthe
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culvert at 1-95 west through EWL to NS1 and south through NS1 to

SR 50.

3.4(c)(3) Topography

69. A slight ridge exists south of EWL and supports a nore
shrubby type of vegetation consistent with transitional wetl ands.
The topography north of EW is |ower and characteristic of a deep
mar sh system The bottom el evations in NS1 north of EW are
| ower than bottom el evati ons el sewhere in NS1 and are consi stent
wi th surroundi ng topography.

70. The topography surroundi ng NS1 south of EWL is higher
and provides a greater source of sedinent than does the | ower
t opography north of EWL. Mre sedinent erodes into NS1 south of
EWL because there is nore sedi nent south of EWL.

71. The portion of NS1 north of EW is in a marsh and under
wat er nost of the year. The subnerged topography north of EW
provi des | ess opportunity for material to erode into NS1 north of

EWL.

3.5 Hacienda Road Project

72. The Departnment w dened SR 50 between 1988 and 1991 by
addi ng two east-bound | anes on the south side of SR 50. The
District required the Departnment to obtain a permt for the
wi dening of SR 50 and to offset the adverse inpacts to wetlands

t hrough a plan of mtigation.
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73. The WIldlife Service actually perfornmed the mtigation
work for the Departnment and conpleted the mtigation plan in
1991. West of Hacienda Road, the Wldlife Service placed fill
from adjacent berns in the IRCC, EWL,, and EWL.5, which had pre-
mtigation depths at that | ocation ranging from1.5 to 2.0 feet.
The Wldlife Service planted spartina on the fill. The WIldlife
Service also replaced six 30-inch culverts under Haci enda Road
Wi th nine 36-inch culverts. The new culverts were |ocated at the
sane elevation as the elevation of the pre-mtigation culverts.

74. The WIldlife Service placed riser boards in the new
cul verts under Hacienda Road. R ser boards are used to
facilitate the cleaning of culverts. However, they can al so
raise the water |evel above which water nust rise before it can
pass through the cul verts.

75. Respondents contend that the fill west of Haci enda Road
elimnated fl oodplain storage. They also claimthe riser boards
in the new cul verts under Haci enda Road cause water to back-up in
the contested area by preventing flow fromthe contested area

t hrough the new cul verts into the marsh west of Haci enda Road.

3.5(a) Floodplain Storage

76. The Haci enda Road project did not decrease fl oodplain
storage capacity west of Hacienda Road. The project used only

fill fromexisting berms and did not bring in additional fil
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fromoutside the marsh. The fill did not reduce fl oodwater
capacity of the IRCC, EW, and EW.5. Their capacity before the
mtigation had al ready been reduced by groundwater fromthe high
groundwater table close to the St. Johns River. The fil

di spl aced hi gh groundwater in the IRCC, EWL,, and EW.5, rather
than fl oodwat er capacity. The fill taken from existing berns
reduced the size of the berns that had previously displaced

fl oodwat er capacity.

3.5(b) Water-flow

77. Neither the mtigation west of Haci enda Road, the new
cul verts under Haci enda Road, nor the riser boards in the new
cul verts caused water to back-up and fl ood Respondents' property.
The Haci enda Road project does not prevent water-flow during

either owflow or high-flow conditions.

3.5(b)(1) Lowflow

78. A lowflow condition occurs when water rises above the
control elevation that is inpeding its flow The water stages-up
in lower areas until it flows over the high spot that operates as
a control elevation.

79. During lowflow conditions, neither the mtigation west
of Haci enda Road, the culverts, nor the riser boards in the
culverts control the flow of water froml-95 west to Haci enda

Road. Rat her, bottom el evations in the canals, or ditches, east
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of Haci enda Road ("upstreani) control the flow of water froml-95
west to Haci enda Road. Water that does not exceed the control

el evations wll pond in the adjacent wetlands and not reach

Haci enda Road.

80. Water that ponds behind control elevations during |ow
flow conditions is also influenced by two basins and a ridge in
the contested area. One basin is north of SR 50 and south of
EWL, and the other basin is north of EWL. Water fromthe forner
basin flows south while water fromthe latter basin flows toward
Haci enda Road.

81. The water elevation at Haci enda Road is approxi mately
11.0 feet. High spots in the canals, or ditches, upstream from
Haci enda Road range from 12.1 feet to 13.3 feet.

82. A control elevation of 12.6 feet exists in EWL east of
Haci enda Road. Water stands behind the high spot at 12.3 feet.
Closer to I-95, the bottomelevation in EW ranges from12.1 to
12.6 feet and effectively controls water elevation at 12.0 feet.
Water in EWM west of [-95 and east of Hacienda Road nust rise to
an elevation of 12.6 feet before it can flow west toward Haci enda
Road.

83. Water in EW.5 near 1-95 has an elevation of 13.3 feet.
Water in EWL.5 nust rise above that elevation before it can flow
west toward Hacienda Road. Water in EW2 at 1-95 is above 13.0

f eet.
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84. The bottom el evations and water el evations neasured by
District staff in the contested area between Haci enda Road and |-
95 are consistent with the 1-95 construction plans and the Lowe's
Drai nage Report used for the construction of the Lowe's store at
the intersection of SR 50 and SR 405. The 1-95 plans show a
desi gn high-water elevation of 14.0 feet for the culvert where
EWL crosses 1-95. The Lowe's Drai nage Report shows that the 100-
year, 24-hour stormevent flood elevation east of 1-95is 14.0
feet. |In addition, a pre-construction survey for the Lowe's
store shows elevations in the wetlands north of EW to be

approximately 13.0 feet.

3.5(b)(2) High-flow

85. A high-flow condition occurs when there is a storm
event that creates significant run-off. The run-off overwhel ns
the high spots that operate as control elevations during | owfl ow
conditions. Run-off is controlled by other factors including
cul verts such as those at Haci enda Road.

86. During high-flow conditions, the culverts at Haci enda
Road are the controlling factors for the flow of water in the
contested area froml-95 west to Haci enda Road. The high-fl ow
conveyance capacity for the new culverts is equal to or greater
than that of the old culverts. The replacenent culverts do not

cause water to back-up in the contested area during high-flow
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conditions. Riser boards in the new cul verts under Haci enda Road
do not raise elevation levels to a point that causes water to

fl ood Respondents' property during high-flow conditions.

3.5(c) Collateral Inprovenents

87. During either lowflow or high-flow conditions, the
possibility that the Haci enda Road project could cause water to
back-up in the contested area has been significantly reduced by
i nprovenents in drai nage capacity to nearby canals, or ditches.
The Departnent inproved several north-south canals, or ditches.
Brevard County inproved the capacity of the |IRCC

88. Wen the Departnment w dened SR 50, the Departnent
i ncreased the capacity of NS3 and NS4, where each crosses under
SR 50, by replacing old culverts wth new culverts at the sane
invert elevation. The Departnent replaced one 24-inch culvert in
NS3 with an elliptical pipe with the effective capacity of a
36-inch pipe. The Departnent replaced one 24-inch culvert in N34
with two 18-inch culverts. The Departnent al so replaced the box
culvert in NS1 with a culvert of the sane size and invert
el evati on.

89. Brevard County inproved the capacity of the IRCC in

several ways. The county cleaned out the canal, installed a
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36-inch elliptical culvert under Haci enda Road, and replaced a
driveway that had previously blocked the canal with a 36-inch
cul vert.

4. The Excavati on

90. Modern, through its President, M. Charles Mehle,
caused and directed the excavation of NS1 and EW.. |n Decenber
1996, M. Charles Mehle contracted with Total Site Devel opnent,
Inc. ("Total Site") to performthe excavation. Mdern also
supervi sed the excavation

91. Total Site is a Florida corporation wholly owned by M.
Dani el McConnell and M. Randy McConnell, his brother. Both nen,
through their attorney, obtained inmmunity fromcrim nal
prosecution and testified at the adm nistrative hearing.

92. In 1996, Total Site was a subcontractor in the
construction of the Cracker Barrel near the intersection of 1-95
and SR 50. The superintendent for the Cracker Barrel project
gave M. Daniel MConnell the tel ephone nunber of M. Charles
Moehl e.

93. After several tel ephone conversations, M. MConnel
met with M. Mehle. The two nmen wal ked the I ength of NS1 from
SR 50 north just past EWL. M. Mehle directed M. MConnel
where to excavate NS1 and EWL,, how wi de and deep to excavate

each, and where to place the spoil material.
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94. M. Moehle showed M. MConnell a paper which M.

Moehl e represented to be a permt to performthe excavation.
However, neither M. Moehle nor Mddern ever applied for or
obtained a permt to performthe excavation. The District never
recei ved an application or issued a permt for the excavation.

95. On January 10, 1997, M. MConnell began excavati ng NS1
and EWL and conpl eted the excavation in 2.5 days. M. MConnell
began work on a Friday, worked Saturday, and conpl eted the work
on Monday, January 13, 1997.

96. M. MConnell excavated NS1 and EW in accordance with
the instructions of M. Mehle. M. MConnell began the
excavation at SR 50 and worked north in NS1 approximately 2, 687
feet to a point about 22 feet north of EM\L. M. MConnell also
excavated EWL approximately 30 feet east of NS1. M. MConnell
pl aced the spoil material on the west bank of NS1 and did not
nove the spoil material thereafter.

97. Wien M. MConnell reached the intersection of NS1 and
EWL, he excavated EW sufficiently to conplete a water connection
fromEW to NS1. He placed the spoil material on the banks
surrounding the intersection of EW and NS1 and did not nove the
spoil material thereafter.

98. During the excavation, M. Mehle frequently visited
t he excavation site, observed the work, and provided instructions

to M. MConnell. M. Mehle visited the site approxi mately once
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or twice a day during the excavation to check on the progress of
the work. On a few occasions, M. Mehle instructed M.
McConnel | to dig deeper.

99. M. Moehle paid Total Site $2,500 when M. MConnel
conpl eted the excavation on January 13, 1997. M. Mehle paid in

cash.

5. Post - excavation Site

100. After the excavation, water flowed fromEWM to NS1
NS1 was approxinately 10 feet wi der and approximately 3-4 feet
deeper. NS1 was open with water flow ng through it from EWL
south through Marsh-1 to SR 50. The bottom el evation for NS1 was
7.5 and 9.5 feet at points where District staff and the MCrone
survey previously found bottomel evations of 12.7 and 12.9 feet.

101. After the excavation, the water elevation at the
intersection of NS1 and SR 50 was 12.09 feet. The pre-excavation
wat er | evel had been 10.54 feet.

102. After the excavation, a large spoil pile existed on
the west bank of NS1. The spoil pile filled approxi mately one-
hal f acre of wetl ands.

103. The height of the spoil pile ranged fromthree to
eight feet, with the highest points at the intersection of NS1
and EWL. The spoil pile just north of EWL had been flattened by

t he wei ght of equi pnent used for the excavation. The w dth of
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the spoil pile at its base ranged from20 to 35 feet for the
entire | ength of NSI1.

104. The spoil material was primarily white, sandy materi al
W t hout much vegetation in it. The lack of organic material in
the spoil pile indicates that the excavation extended beyond the

depth necessary to renove surface vegetation

6. Energency

105. The excavation of NS1 and EWL by Mdern in January
1997 created an energency within the nmeaning of Section
373.119(2). The excavation created short-termeffects that
adversely inpacted adj acent wetlands and required i medi ate
action to protect the health of animals, fish, or aquatic life;
and recreational or other reasonable uses. |If left uncorrected,
t he excavati on woul d have created long-termeffects that would

have had additional adverse inpacts.

6.1 Short-Term Effect

106. The excavation created nunerous short-termeffects
t hat adversely inpacted wetlands. Short-termeffects included a
reduction in the water |evel of approximately 600 to 800 acres of
wet | ands, a vegetation and fish kill, an alteration of the
exi sting hydroperiod for the affected area, and an increase in

the water | evel south of the intersection of NS1 and SR 50.
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6.1(a) Water Levels

107. The excavation | owered the water level in
approxi mately 600 to 800 acres of wetlands. The reduction in the
control elevation in NS1 from12.9 feet to 10.5 feet increased
water flow capacity in NS1 and EW. by 15 to 25 cubic feet per
second. The increased water flow | owered water levels in the
surroundi ng wetland fromone to two feet.

108. Wien the excavation was conpleted, M. Randy MConnel
was standing on the head-wall at SR 50. He saw a three or four-
foot wave flow south down NS1 toward himand hit the head-wall
bef ore passing through the culvert south to the Addi son Canal.

109. Sonetine after the excavation, a substantial water
flow out of NS1 caused water levels to drop in the adjacent area,

i ncluding the Refuge. Pond-1 drained one to two feet.

6. 1(b) Vegetation and Fish

110. The excavation killed vegetation in the affected area.
The cattail marsh adjacent to Pond-1 becane stressed, turned
brown, and began dying. The dying cattails consuned oxygen in
t he open water in Pond- 1.

111. The excavation killed fish in the affected area. In
March 1997, a fish kill occurred in Pond-1. WIldlife Service
per sonnel observed approximately 75 to 100 dead fish. O her dead

fish were |ikely consunmed by other species. The fish kill
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resulted from oxygen depletion caused by the drai nage of Pond-1,
dyi ng vegetation, and the concentration of ani mal popul ations in

the Pond-1 community.

6.1(c) Hydroperiod

112. The excavation altered the natural hydroperiod for the
affected area. The hydroperiod for a wetland is the natural
fluctuation in water levels that result fromdry periods followed
by periods of recovery. Water |evels drop and are repl enished by
rain.

113. Precipitation in the Titusville area averages
approximately 54 inches in a normal year. Evaporation in Florida
for a wetland such as the Refuge is about 48 to 50 inches a year.
In a normal year, rainfall and evapo-transpiration would be
approxi matel y equal .

114. There are wet and dry seasons for a wetland within a
normal year. Approximtely 60 percent, or nore, of the annual
rainfall in a normal year in peninsular Florida occurs in the
nmont hs of June t hrough Cctober.

115. There are also wet and dry years within | onger
periods. In the Titusville area, annual rainfall ranges from 35
inches to 80 inches.

116. The adverse inpact of any excavation is |east during

wet nonths in a normal year and during wet years. During wet
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conditions, when rainfall generally exceeds evapo-transpiration,

t he drai nage effect of excavation is overwhel med by rainfall.
117. The adverse inpact of any excavation is greatest

during dry nonths in a normal year and during dry years. During

dry conditions, the drainage effect of excavation |owers water

| evel s | ower than they otherw se would be by | owering el evation

controls. The excavation of NS1 and EWL occurred during dry

nmonths in a normal hydroperiod in January 1997.

6.1(d) Stop-loss Ancillaries

118. The adverse inpact caused by the excavation was
l[imted by two ancillary factors. One factor was the reduced
function of the IRCC, which runs parallel to SR 50, at the tine
of the excavation. The other factor was the limtation placed on
t he drai nage capacity of NS1 by two culverts through which NS1
must flow south of SR 50.

119. At the time of the excavation, the | RCC was not
functioning to full capacity. Plugs in a driveway crossing SR 50
and fill fromthe Haci enda Road project contributed to the
dysfuncti on.

120. The capacity of NS1 to drain water approxinmately 1.5
mles south to the Addi son Canal was limted by two 18-inch
culverts | ocated approximately 2,000 feet south of SR 50. The

flowrates for the two culverts are approximately 15 to 25 cubic
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feet per second, depending on the difference in water |evels
across the culverts.

121. The dysfunction of the IRCC and the |imt inposed by
the two culverts conbined to prevent nore egregious inpacts from
t he excavation of NS1. However, the sane limtations increased
water in the area south of SR 50 and north of the two cul verts.

122. After the excavation, the water |evel at the
intersection of NS1 and SR 50 increased by approxi mately two
feet. The increased water |evel exacerbated flooding problens in

the retention ponds and parking | ot of the Cracker Barrel.

6.2 Long-Term Effect

123. The short-term adverse inpacts of the excavation, if
| eft uncorrected, would have had a cunul ative effect over severa
years and woul d have caused separate | ong-term adverse inpacts.
Dr ai nage caused by the excavation differs fromnatura
fluctuations in the hydroperiod. An uncorrected excavation
becones a pernmanent feature that continues to alter the
hydr operi od by permanently | owering water | evels and shortening
the tine that water stands on the surface and saturates the soil.
124. Once the hydroperiod is changed, the change affects
the structural integrity of the entire system Changes to the

hydroperiod result in adverse inpacts to vegetation, predator-
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prey rel ationships, and the suitability of the habitat for a
| ar ge nunber of speci es.

125. Changes in the hydroperiod caused by reduced water
| evel s can change wet prairie area to a shrubby type vegetation
dom nated by wax nyrtle. Wax nyrtle can affect the amobunt and
rate of run-off of water and further dry-out the area over tine.
It can reduce energent vegetation used as nesting sites for
species |ike red-w nged bl ackbirds and w ens.

126. A reduction in open water area can reduce the habitat
for fish and the type of invertebrates that provide food sources
for fish. It can also reduce the suitability of the habitat for
ot her speci es dependent on fish as a food source.

127. A change in the hydroperiod caused by a draw down of
one to two feet can adversely inpact various types of wadi ng
birds including little blue herons, snow egrets, little green
herons, great blue herons, and great egrets. It can adversely
i npact other birds such as bald eagles, wood storks, black rails,
| east bitterns, terns, seagulls, pie billed grebes, nergansers,
cornorants, red w nged bl ackbirds, and wens. An altered
hydr operi od can al so adversely inpact |arger animals such as
otters and alligators.

128. It is possible to restore habitat after a draw down.

However, such a restoration does not prevent adverse inpacts on
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the health of fish and wildlife during the hiatus that precedes

the restoration.

6.3 District Investigation

129. On March 31, 1997, the District received a letter from
the Wldlife Service dated March 27, 1997. The WIldlife Service
expressed concern that rapid daily drainage caused by the
excavation of NS1 and EWL was creating adverse inpacts on fish
and wildlife in the Refuge.

130. The District conducted a sufficient and appropriate
investigation. District staff investigated the extent of the
excavation and its inmpact on surroundi ng wetlands. Neither the
i nvestigation nor the Enmergency Order was rendered insufficient
or inappropriate by the refusal of the District: to wait until
1998 when it could nore fully ascertain the effects of the
excavation based on whether annual rainfall made 1997 a dry,
normal , or wet year; or to re-investigate the effects of the
Haci enda Road project on Respondents' properties.

131. The excavation occurred during the dry season of the
normal hydroperiod in January 1997. The District reasonably
assuned that 1997 was going to be a normal year and coul d not
del ay appropriate action until 1998 to see if 1997 turned out to

be a wet year.
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132. Sonetime in 1998, the District determ ned that 1997
was an extrenely wet year. However, the subsequent rainfall in
1997 could not have been reasonably anticipated by D strict staff
and did not eviscerate a reasonable basis for either the
Emergency Order on May 14, 1997, or the corrective action taken.
An uncorrected excavati on woul d have had | ong-term cunul ati ve
i npacts on wetl ands irrespective of annual rainfall in 1997.

133. The District investigation |eading up to the Enmergency
Order properly excluded another investigation of the effects of
t he Haci enda Road project. Such an investigation wuld have
duplicated the investigation conducted in the preceding year.
Even if the District had conducted another investigation, the
wei ght of the evidence shows that the results of such an
i nvestigation would not have altered the reasonabl eness of the
Emergency Order or the corrective action that ensued.

134. At the time of the Emergency Order, the District
reasonably concluded that the excavation caused i nmedi ate short-
termeffects that had significant adverse inpacts on water |evels
in approximately 300 acres of wetlands, on fish and vegetation,
and on wldlife in the refuge. Later, the D strict found that

the excavation actually affected 600 to 800 acres of wetl ands.
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7. Energency Order

135. Pursuant to Section 373.119(2), the District issued an
Enmergency Order on May 14, 1997. The Enmergency Order authorized
the Wldlife Service to construct earthen weirs in NS1 and EW to
prevent further drainage in the River Basin and the Refuge. The
findings and conclusions in the Emergency Order are sufficient
and correct. The weirs are reasonably necessary to protect the
health of fish, animals, and aquatic life in the R ver Basin,
managenent objectives and reasonabl e uses of property in the
Ri ver Basin, and ot her reasonable uses of property within the
Ri ver Basi n.

136. Pursuant to the Emergency Order, the Wldlife Service
constructed two earthen weirs in NS1 and EW.. The WIldlife
Service constructed: an earthen weir in NS1 at a crest elevation
of 12.7 feet; and an earthen weir in EWL at a crest elevation of
11.7 feet. The weir in NSl is |ocated at the southernnost end of
NS1 inside the Refuge. The weir in EWL is inside the Refuge at
the west end of EWL just east of the eastern edge of NSl

137. The WIldlife Service used spoil material from NS1 and
EWL to construct the weirs. The weirs in NS1 and EWL span the
wi dth of NS1 and EWL and are approximately five feet fromfront
to back at the height of each weir. The north-south sides of the

weir in NS1 and the east-west sides of the weir in EWL have a 4:1
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slope. The top sides of each weir are stabilized with concrete
bags.

138. Neither of the weirs caused fl ooding or other adverse
i npacts on nearby property. Both weirs in NS1 and EWL have the
sane effect on water |evels, up and downstream as the high-
el evation areas had in NS1 and EWM prior to the excavation.
The weir in NS1 re-creates the two-foot head difference in NS1
that existed prior to excavation.

139. No county rights-of-way exist in the |ocation of NS1
and EWL. Brevard County never accepted the right-of-way adjacent

to NS1 and BEW.

8. Permtting Requirenents

140. Pursuant to Sections 373.413 and 373.416, the D strict
requi res an environnental resource permt (a "permt") to assure
that activities such as construction, alteration, maintenance, or
operation, wll not be harnful to the water resources of the
state and will be consistent with the overall objectives of the
District. A permt is required for such activities unless a
particular activity qualifies for an exenption authorized by

applicabl e statutes and rul es.

8.1 Stormwnater Managenent System or Wrks

141. The permitting provisions in Sections 373.413 and

373.416, in relevant part, apply to the excavation of NS1, EW,

46



and the |l arger systemof which each is a part (the "l arger
systent) only if NS1, EWL, and the |arger systemsatisfy the
definitions of either a "stormvater managenent system " "works,"
or a "surface water nmanagenent system" Each termis defined by
statute or rule.

142. The definitions of a "stormwater managenent systent in
Section 373.403(10) and in Rule 40C 4.021(25) are substantially
the sane. NS1, EW, and the |arger system are each:

: desi gned and constructed or inplenented
to control discharges . . . necessitated by
rainfall events, incorporating nethods to
col l ect, convey, store, absorb, [or] inhibit

water to prevent or reduce fl ooding,
overdr ai nage, environnental degradation
or otherw se affect the quantity and quallty
of discharges fromthe system
Section 373.403(10).

143. NS1, EW, and the larger systemare "works" within the
meani ng of Section 373.403(5) and Rule 40C4.021(31). NS1 and
EWL, and the |larger system are each:

artificial structures, including .

dltches canal s, conduits, channels . . . and
ot her construction that connects to, draws
water from drains water into . . . waters in
the state.

Section 373.403(5).
144, NS1, EW, and the |arger systemare each a "surface
wat er managenent systeni defined in Rule 40C 4.021(26). Each is

a systemwhich, in relevant part, is:
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: a stormnat er managenent system. . . or

wor ks, or any conbi nation thereof.

[ and] include areas of dredging or f||||ng
Rul e 40C-4.021(26).

145. The definition of a "surface water managenent systent
i ncludes elenments not found in the definition of either a
"stormnvat er managenent systent or "works." The broader scope of
a surface water nmanagenent systemcreates the potential that the
permt requirenent in Rule 40C-4.041(2)(b) may require a permt
for elenments not subject to Sections 373.413 and 373. 416.

146. As applied to the facts in this proceeding, the permt
requirenent in Rule 40C-4.041(2)(b) for the construction,
alteration, maintenance, or operation of a "surface water
managenent systeni or "works" does not exceed the statutory
authority in Sections 373.413 and 373.416. NS1 and EW., and the
| arger systemfall within the definition of a stormater
managenent systemin Section 473.403(10) and Rul e 40C 4. 021(25)
and within the definition of "works" in Section 373.403(5) and

Rul e 40C-4.021(31).

8.2 Threshol ds
147. The requirenent for a permt in Rule 40C 4.041(2)(b)
does not apply if the construction, alteration, maintenance, or

operation of a surface water managenent system does not neet one
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or nore threshold requirenents. NS1 and EWL neet two threshold
requi renents found in Rule 40C4.041(2)(b) 2 and 8.

148. Rule 40C-4.041(2)(b) 2 and 8 require a permt for the
construction, alteration, maintenance, or operation of a "surface
wat er managenent system if the systemeither:

2. Serves a project with a total land area
equal to or exceeding forty acres; or

* * *

8. Is wholly or partially located in, on, or
over any wetland or other surface water.

149. NS1 and EWL each serve a project with a total |and
area equal to or exceeding forty acres. NS1 and EWL each are
| ocated wholly or partially in "wetlands" or other "surface
wat er” defined, respectively, in Rule 40C 4.021(30) and Section
373.019(16). The excavation work placed spoil material in
wet | ands. The | arger system al so exceeds each of the threshold

requirenents in Rule 40C4.041(2)(b) 2 and 8.

8.3 Mai ntenance

150. None of the parties claimthat the excavation of NS1
and EWM in 1997 was "construction” for which a permt is required
in Section 373.413. The District alleges in paragraphs 24-25 and
31-33 of the Adm nistrative Conplaint that the excavation
satisfies the definitions of maintenance, alteration, or

oper ati on.
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151. The term "mai ntenance" is defined in Section
373.403(8) and Rule 40C-4.041(20), in relevant part, to nean:

. remedi al work of a nature as may affect
the safety of any . . . works . . . but

excl udes routine custodi al mai nt enance.
(enphasi s supplied)

Section 373.403(8).
In order for the excavation of NS1 and EW to be nmi ntenance, it
had to be, inter alia, "renedial work"” that was not "routine

cust odi al nmi nt enance. "

8.3(a) Renedial Wrk

152. The term"renedial" is not defined by applicable
statutes or rules. The termnust be defined by its comon and
ordi nary meani ng.

153. Work is "remedial" if it rectifies or corrects a fault
or error. The excavation of NS1 and EWM was renedial. It
rectified and corrected a fault or error caused by occl usions
from high spots, or elevation controls, vegetation, and ot her
causes. The high spots, in particular, reduced flow capacity in
| owfl ow condi tions.

154. There is no evidence that the excavation of NS1 and
EW in January 1997 was of a nature that affected the safety of
NS1 and EWL. The |l ack of such evidence, however, does not

preclude a finding that the excavation was renedi al worKk.
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155. Section 373.403(8) and Rul e 40C4.021(20) provide that
work is remedial if it is of a nature that "may" affect the
safety of works such as NS1 and EWL.. The statute and rule do not
define remedial work to require that work "shall" affect the
safety of NS1 and EWM in order for the work to be renedial .

Thus, work is renedial if it is of a nature that affects either

the function or safety of NS1 and EW.

8.3(b) Routine Custodial Mintenance

156. |If the excavation of NS1 and EWL was routine custodi al
mai nt enance, it was excluded fromthe definition of "maintenance"
in Section 373.403(8) and Rule 40C-4.021(20). |If the excavation
was not defined as "mmintenance,” it was neither "maintenance"
that is subject to the maintenance permtting requirenments nor
"mai nt enance" that nust satisfy the requirenents for a
"mai nt enance" exenpti on.

157. The ternms "routine" and "custodial" are not defined by
applicable statutes or rules. They nust be defined by their

common and ordi nary meani ngs.

8.3(b)(1) Routine

158. The excavation of NS1 and EWL was not routine. The
excavation was not incident to work perfornmed on a regul ar basis,
according to a prescribed and detail ed course of action, a

standard procedure, or a set of customary activities. The
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excavation was not part of a course of action perfornmed on a
conti nuous or periodic basis.

159. Any excavation that occurred prior to 1997 occurred
only sporadically or episodically and not pursuant to any
di scernible interval or course of action. No excavation in prior
years occurred at the level or to the extent of the excavation in
1997.

160. From 1951 through 1996, neither NS1 nor EW were
excavated in and around the excavation site. Experts exam ned
aeri al photographs taken between 1943 and 1997 for evidence of
changes in water flow, vegetation, canal definition, and new
spoil material that would indicate the occurrence of maintenance
in and around the excavation site. Experts exam ned aeri al
phot ographs taken in 1958, 1969, 1972, 1975, 1979, 1980, 1984,
1986, 1989, 1994, and 1995.

161. In 1943, there was a small interruption of water flow
in NS1. The width of NS1 ranged from 10 to 14 feet. |In 1951,
the width of NS1 ranged from 16 to 20 feet.

162. In 1958, there was sone water in NS1 south of EW.
However, the sanme area in NS1 was predom nantly covered with dirt
and free-floating wetl and vegetati on.

163. In 1979, intermttent water appeared in NS1 south of
EWL. 1In 1980, water flowed freely in NS1 north of EW, but no

water flowed in NS1 south of EW.
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164. In 1983, much of the definition of NS1 was |ost north
of Marsh-1. Water was intermttent. |In 1984, the sane area was
seriously occluded. About 75-80 percent of the capacity of NS1
had been | ost.

165. In 1986, NS1 south of EWL and north of Marsh-1 was
| osing definition. Sonetinme before 1993, sonme of the vegetation
was cl eaned out of NS1 south of Marsh-1.

166. In 1986, a ditch appears next to EWL from NS1 east to
Pond-1. The ditch is not man-nade because it is irregular and
does not flowin a straight line. The ditch |eading out of
Pond-1 next to EWL appears in the 1986 aerial photographs because
a controlled fire in 1984 burned nuch of the free-floating
vegetation

167. In 1989, the ditch next to EWL was still present but
was starting to becone overgrown with vegetation. The vegetation
included cattails west of Pond- 1.

168. In 1994, vegetation had been cl eaned out of NS1 froma
poi nt approximately 400 feet south of EWL to SR 50, but no water
was present in that part of NS1. 1In 1994, the ditch next to EW

contained cattails and sone shall ow marsh speci es.

8.3(b)(2) Custodial
169. The excavation of NS1 and EWL i n January 1997 was not

custodial. The excavation exceeded the |evel of work that was
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reasonably necessary to preserve, or care for, the condition or
status of NS1 and EWL i nmedi ately before the excavati on.

170. The spoil material next to NS1 and EWL after the
excavation in January 1997 was not consistent with custodi al
care. The spoil material differed in quantity and content from
t hat whi ch woul d evi dence custodi al care.

171. The large quantity of spoil material produced by the
excavation in 1997 far exceeded any reasonabl e anount that woul d
evi dence custodial care. The spoil material consisted primarily
of sandy soil. The spoil material from custodial care would have
consisted primarily of vegetation and possibly sone organic soils
that woul d have accunul ated at or just beneath the bottom of NS1

and BEWL.

8.4 Ateration
172. The term"alter"” is defined in Section 373.403(7) and
Rul e 40C-4.041(2), in relevant part, as neani ng:
: to extend . . . works beyond
mai ntenance in its original condition,
i ncl udi ng changes which may increase .
the flow or storage of surface water which

may affect the safety of . . . such .
wor ks.

Section 373.403(7); 40C4.021(2).
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8.4(a) Oiginal Condition

173. Respondents contend that the term"original condition"
means the condition prescribed in the original design
specifications for NS1 and EW before 1916. |If the excavation in
1997 was not so extensive that it exceeded the original design
specifications for NS1 and EW, Respondents argue that the
excavation was not an "alteration” of NS1 and EW.

174. Respondents are correct. The comon and ordinary
meaning of the term"original" neans first in time. The
| egislature and the District consistently use the term "ori gi nal
design specifications" as a requirenment in Section 403.813(2)(f)
and (g) and Rul es 40C 4.051(11)(b) and 40C-4.051(11)(c).

175. Oiginal design specifications offer the nost reliable
standard for defining the "original condition" of NS1 and EW and
shoul d be used for that purpose whenever the original design
specifications are established by the evidence of record. |If the
evidence is insufficient to establish the original design
speci fications, however, it does not follow that Respondents are
free to excavate NS1 and EW2 to any extent. An "alteration" of
NS1 and EW occurs in the absence of original design
specifications if the excavation exceeds the "original condition"
of the NS1 and EWL defined by the weight of the evidence.

176. The literal neaning of the terns "original design

specifications" and "original condition" are not coterm nous.
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The former termconveys a relatively specific connotation. The
latter termis broad enough to be defined by nmeans ot her than
evi dence of the "original design specifications" whenever the
"original design specifications"” cannot be established.

177. The District must show that the excavation in 1997
satisfied the essential requirenents of an "alteration” in
Section 373.403(7) and Rule 40C-4.021(2). The D strict nust
prove the "original condition" of NS1 and EW. by evi dence of the
"original design specifications"” or, in the absence of such
evi dence, by evidence of "original condition" before the

excavati on.

8.4(a)(1) Oiginal Design Specifications

178. The parties submtted considerable evidence in an
attenpt to show that the "original condition" of NS1 and EWL was
evi denced, alternatively, by original design specifications or by
ot her evidence, including evidence of the condition of NS1 and
EWL i medi ately before the excavation in January 1997. The
evi dence included data and other information from

(a) approximately 78 aerial photographs
taken in 1943, 1951, 1958, 1969, 1972, 1979,
1980, 1983, 1984, 1986, 1989, 1993-1995, and
1997;

(b) construction plans for 1-95 fromthe
1960s, and for the w dening of SR 50 by the
Depart nent ;

(c) wvarious reports and surveys, including
those identified in this proceeding as the
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Cofield, Powell, MCrone, and Titusville
surveys or reports;

(d) the results of investigations or surveys
conducted by the District in 1996 and 1997,

(e) official maps, including the recorded

plat of Titusville Farm the U S. geol ogic

survey quadrangl e map, the map used by the

WIldlife Service, the Departnment's drai nage
basin map, and the District's basin nmap;

(f) the record chain of title that includes
recorded drai nage easenents;

(g) approximately 51 pages of | ocal
newspaper articles fromthe early 1900s
describing the work at Titusville Farm and

(h) expert testinony based on the
exam nation of the evidence of record.

179. The evidence does not establish the original design
specifications for NS1 and EW or the |arger system The
evi dence does not establish invert elevation; bottomw dth; side
sl opes; top width; ditch bottomprofile or slope; hydraulic
capacity; or hydrol ogic function.

180. Fromthe early 1900s through the 1970s, various plans
proposed the construction of ditches that woul d di scharge wat er
into the Indian River approximately three mles east of |-95.
The | ower el evation of the R ver presented an efficient outfal
for drainage. However, neither NS1, EWL,, nor the |arger system
contains an outfall to the Indian River.

181. Survey information is not available for the original

construction of NS1, EW, and the |larger system |Information

57



contained in nore recent surveys does not show that NS1 and EW
were originally designed to a depth of five to seven feet as
Respondent s cont end.

182. Newspaper articles fromthe early 1900s do not provide
sufficient detail to establish the original design specifications
for NS1, EWL, and the larger system Mst of the articles refer
to a systemconstructed to the southeast of what is now the
intersection of 1-95 and SR 50. A few references describe canals
that are four to five feet deep

183. A d newspaper articles show phot ographs of dredging
equi pnent constructing a canal fromBird Lake to the Indian
River. Bird Lake is southeast of 1-95 and SR 50.

184. The only evidence of the "original condition" of NS1
and EWL before the excavation is evidence of the condition of
each on the date of a particular piece of evidence. The evidence
shows that the "original condition”™ of NS1 and EWL between 1951
and the date of excavation was seriously degraded fromthe

condition to which they were restored after the excavation.

8.4(a)(2) Condition Before Alteration

185. After 1951, the canals constructed within that portion
of Titusville Farmthat is in the contested area lost their

original design function. Due to a |ack of maintenance and to
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occl usi ons through vegetation growh, aquatic vegetation, and
sedi nent, the canals deteriorated over tine.

186. Since 1966, the canals have exhibited only sporadic
signs of maintenance. Little, if any, new spoil material has
been present. Water flow has been intermttent and
insignificant. The increased growh in vegetation is consistent
w th decreased water flow and itself further inpedes water flow.

187. Since 1951, the canals in the rectangul ar parcel have
filled wwth sedinent in random | ocations, producing irregular
ditch bottomelevations. Hi gh spots in bottom depths create
control elevations that inpede the flow of water during | owflow
conditions west toward the St. Johns R ver and south toward the
Addi son Canal

188. Nunerous high spots in bottomelevations create
control elevations that inpede water flow. The construction
pl ans for 1-95 reveal bottom depths in the rectangul ar parcel
that vary fromone to two feet. The construction plans for
Haci enda Road show bottom depths ranging from1l.5 to 2.0 feet.

O her surveys show natural ground elevations of 11.0 to 11.1 feet
and bottom el evations of 8.5 to 9.8 feet resulting in bottom
depths ranging from1l.3 to 2.5 feet.

189. A survey conducted by the District in 1997 of high
spots in bottomel evati ons between Haci enda Road and 1-95 is

consistent wwth the findings of previous surveys. Large sections

59



of east-west ditches are high and reduce the fl ow of water west
to the St. Johns River.

190. Those canals constructed in Titusville Farmwhich are
| ocated in the smaller parcel east of 1-95 have experienced a
degradation in function simlar to that experienced by the canals
in the rectangul ar parcel. |In addition, many of the existing
drai nage ditches discharge into swanps instead of their intended
drai nage outl ets.

191. During periods of high water, the canals constructed
in Titusville Farm and now | ocated in the contested area overfl ow
and flood. During such periods, the natural sheet flow of water

occurs fromeast to west and fromnorth to south.

8.4(b) Safety

192. Section 373.403(7) and Rul e 40C-4.021(2) provide that
work is an alteration if it includes changes which "may" affect
the safety of works such as NS1 and EWL. The statute and rule do
not say that work "shall" affect the safety of NS1 and EW before
the work can be considered to be an alteration. Thus, work can
be an alteration if it includes changes which affect either the
function or safety of NS1 and EWL. The excavation of NS1 and EW

af fected their function.
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8.5 (Operation

193. The term"operation"” is not defined in applicable
statutes or rules and nust be defined by its common and ordi nary
meani ng. The term "operation” has two neani ngs.

194. One neaning for an "operation” is a process or series
of acts perforned to effect a certain purpose or result, such as
a surgical procedure. This definition creates the potential that
the excavation of NS1 and EWL will qualify sinmultaneously as an
operation, maintenance, and an alteration. An "operation"” would
be neither mai ntenance nor an alteration only if: the operation
was a process or series of acts, other than renedial work; was
performed to effect a purpose or result other than the extension
of works beyond maintenance in their original condition; and was
not routine custodial maintenance.

195. The second definition of "operation” is nore easily
di stingui shed froma single event that may al so qualify as
"mai ntenance" or "alteration.” Under the second definition, an

"operation" neans an "act," process, or "way of operating" over
time. Under this definition, a person can engage in the
operation of a stormmater management system or works, after
conpleting a single event that is defined as either "nmaintenance"
or "alteration."

196. NS1 and EWL were operating at sone |evel of function

and capacity before their excavation in 1997. Section 373.416
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coul d not reasonably be construed as requiring Mddern to obtain a
permt for allowng NS1 and EWL to continue their existing
operation when Mddern becane the owner of the property. Modern
woul d have commtted no "act" which brought about a "way of
operating” NS1 and EW that did not already exist at the tinme of
acqui sition.

197. The excavation of NS1 and EWL was an "act" by Modern
t hat brought about a new and different "way of operating” NS1 and
EWL.. The new "way of operating” would not have occurred but for
the act of Modern. After the excavation, Mdern operated NS1 and
EWL, albeit passively, in a way that Mddern did not operate NS1
and EW before the excavati on.

198. Under either definition, the excavation in January
1997 invol ved the operation of NS1 and EWL. Pursuant to Section
373.416, the District requires a permt for either type of

oper ati on.

8.6 Integrated Transaction

199. The excavation of NS1 and EWL in January 1997
consi sted of three separate steps integrated into a single
transaction referred to by the parties as excavation. The first
step was nmai ntenance; the second step was alteration; and the

third step invol ved a new operation.
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200. In the first step, maintenance renoved vegetation and
m nor occlusions; restored NS1 and EW to their original
condition imedi ately before the excavation; and was neither
routine nor custodial. 1In the second step, alteration extended
t he excavati on beyond mai ntenance of NS1 and EW in their
original condition; increased the flow of water in each;

i ncreased the depth and width of each; and increased the function
and capacity of each. The third step in the transaction involved
a new way of operating NS1 and EWL after the first two steps.

201. Even if the new operation were not a step within the
excavation, because it arguably did not occur until after the
excavation was conpleted, the transaction consisted of the two
steps in the excavation and a third step after the excavation.
In either case, the new operation of NS1 and EW. is a separate
activity for which a permt is required pursuant to Section
373. 416.

202. The separate permtting requirenments in Sections
373.413 and 373.416 apply to each separate step in the
transaction. |f excavation had ceased after the maintenance
step, no alteration or new operation of NS1 and EWM woul d have
occurred. Nevertheless, permtting requirenents would have
required a permt for the maintenance performed in the conpleted

step unless that step qualified for a maintenance exenpti on.
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203. Once the excavation progressed beyond mai ntenance, it
i nvol ved the additional, but separate, steps of "alteration" and
"operation" for which a permt is required and for which no
exenption is clained by Respondents. |f each separate step were
separated in tinme, separate permtting requirenents woul d have
applied to each step. Mdern does not avoid the separate
permtting requirenents in Sections 373.413 and 373.416 by

integrating three separate steps into a single transaction.

9. Estoppel

204. The wei ght of the evidence does not show that the
District is estopped fromenforcing applicable permtting and
exenption requirenents. The evidence does not show that the
District represented to Respondents that the excavation of NS1

and EW did not require a permt or qualified for an exenption.

9.1 Factual Representations

205. Prior to the excavation of NS1 and EW, District staff
met wwth M. Charles Mehle, M. Mchael Mehle, M. Nelson, and
a nunber of others. The neeting was held to discuss the proposed
cl eaning of the I RCC

206. A nunber of issues were discussed at the neeting. One
i ssue involved a driveway that had been constructed in the | RCC
w thout culverts. The District determ ned that the driveway did

not create a substantial adverse inpact on area property owners
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because the IRCC did not carry enough water. Mst of the water
drai ni ng south out of the contested area drained south of the
| RCC to the Addi son Canal

207. The District told attendees at the neeting that the
District would clean out nost of the vegetation in the | RCC
Brevard County subsequently installed culverts in the | RCC where
the driveway had been constructed originally wthout culverts.

208. At the southeast corner of the smaller parcel east of
| -95, the IRCC turns obliquely northeast for about a half mle
and then resunes its eastward direction toward Indian River Cty.
Respondents claimthe IRCC turns north at NS1, at a right angle,
and then turns east at EWL, at another right angle, and resunes
its eastward direction to Indian River Cty.

209. The District did not represent to Respondents that the
| RCC follows NS1 and EWL and flows under 1-95 to Indian R ver
Cty. The D strict never indicated that NS1 and EW. coul d be
cl eaned out under a mai ntenance exenption as part of the |IRCC or
ot herw se.

210. M. Frank Meeker, the Orbudsman for the District, net
with M. Mchael Mehle at |east three tines between February 14
and April 22, 1996, to discuss the problens of high water on
Modern property. M. Meeker indicated that a culvert needed to
be pl aced under the driveway in the IRCC, which was | ater done by

Brevard County, and that NS1 needed to be cleaned out to
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elimnate the bl ockage south of SR 50 in the vicinity of the
Titusville Waste Water Treatnent Plant.

211. NS1 was cl eaned out south of SR 50. M. Meeker
reviewed the work and indicated to M. M chael Mehle that the
wor k constituted borderline maintenance.

212. M. Meeker never indicated that the excavation of NS1
and EWL north of SR 50 woul d be exenpt from statutory permtting
requi renents. M. Meeker has neither the actual nor apparent
authority to rule on permt requirenents. M. Meker sent a
letter to M. Charles Mehle in April 1996. Nothing in that
| etter suggests that the excavation of NS1 and EW. woul d be

exenpt fromstatutory permtting requirenents.

9.2 Disparate Treat nment

213. Respondents claimthat the District treated them
unfairly. The weight of the evidence shows that the action taken

by the District did not result in disparate treatnent.

9.2(a) Cracker Barrel-1, Cracker Barrel-2, and Lowe's

214. Since 1996, the District has issued three permts for
construction of different projects on property owned by Mdern or
Omi in the area of NS1 and EWL. The three projects involved
significant inpacts to wetlands. The three projects are referred
toin this proceeding as Cracker Barrel-1, Cracker Barrel-2, and

Lowe' s.
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215. In determ ning whether a particular piece of property
contains wetlands, the District relies on a statew de wetl and
delineation rule described in Section 373.421 and Rul e 62. 340.
The District considers vegetation, soils, and hydrology to
delineate wetlands. The District utilized this delineation rule
when it issued permts for Cracker Barrel-1, Cracker Barrel-2,
and Lowe's.

216. The District determnes a mtigation ratio for
construction on wetl ands through a bal ancing process. The
District weighs the quality of the wetlands on a particul ar
construction site against the quality of the mtigation plan.
The District relied on this same process when it issued pernmts
for Cracker Barrel-1, Cracker Barrel-2, and Lowe's.

217. Cracker Barrel-1 involved approximately 4.5 acres of
wet | ands on a 5-acre site just south of Mddern-1. The District
issued a permt for the construction of Cracker Barrel-1
approximately two nonths after receipt of the application.

218. Cracker Barrel-2 involved approximtely 11 acres of
wet |l ands on a 15-acre site. The District issued a permt for the
construction of Cracker Barrel-2 approximately two nonths after
recei pt of the application.

219. Lowe's is located east of 1-95 north of SR 50, west
of SR 405, outside the contested area, but adjacent to the

contested area. Lowe's involved approximately 22 acres of
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wet | ands on a 25-acre site. Lowe's was not an easy project to
permt due to the extensive acreage and wetl ands i npacts. The
District issued a permt for the construction of Lowe's

approximately four nonths after receipt of the application.

9.2(b) Unnecessary Del ay and Expense

220. Respondents conplain that the District unfairly
i ncreases the tinme and expense associated with permt
applications through pre-application negotiations intended to
resol ve issues that typically arise when fornmulating a mtigation
pl an for construction on wetlands. Respondents contend that the
del ay before an application can be submtted is unreasonabl e.

221. Respondents point to a delay of alnpbst a year between
the tinme Modern first conplained in 1996 of flooding and the
refusal of the District to approve any corrective action.
Respondents also cite delays in pre-application negotiations for
Cracker Barrel-1, Cracker Barrel-2, and Lowe's.

222. The District did not delay its investigation of the
fl ooding all egedly caused by the Haci enda Road project. The
District conducted an appropriate investigation and reasonably
determ ned that the flooding was not attributable to the Haci enda
Road project. The delays conpl ai ned of by Respondents are

reasonabl e incidents of good faith attenpts by the District to
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effectuate its statutory responsibilities through nutual
agr eenent .

223. The wei ght of the evidence does not show that the
del ays conpl ai ned of by Respondents constitute disparate
treatment. The delays were not de jure delays that resulted from
a design or intent on the part of the District to delay Mdern
and Omi in their construction and devel opnent ventures. The
wei ght of the evidence shows that the delays were reasonably
necessary to fornulate mtigation plans for each construction
project and to carry out the statutory obligations of the

District prescribed in Sections 373.413 and 373. 416.

9.2(c) Selective Exenption

224. Respondents claimthat the District is unfairly
appl ying certain maintenance exenptions to the excavation carried
out by Modern. Respondents conplain that the District previously
grant ed mai ntenance exenptions for projects carried out by
entities unrelated to Respondents but deni ed any nmai ntenance
exenption for the excavation of NS1 and EW.

225. Activities covered by applicable permtting
requi renents either do or do not qualify for a maintenance
exenption. No separate application is required for such an
exenption. A person who perfornms work based on the assunption

that the work qualifies for an exenption assunmes the risk that
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the work does not qualify for the exenption. |If the work is
performed in violation of applicable permtting requirenments, it
may qualify for an after-the-fact permt or corrective action my
be required.

226. The District has previously granted rel evant
mai nt enance exenptions for a nunber of different projects carried
out by entities unrelated to Respondents and has al so deni ed
mai nt enance exenptions in other instances including the
excavation of NS1 and EWL. The wei ght of the evidence shows that
the District is not applying nmai ntenance exenptions to the
excavation of NS1 and EW in a manner that results in disparate
treatnent of Modern or its co-respondents.

227. Brevard County cleaned out a portion of NS1 south of
SR 50 based on the m staken conclusion that the work qualified
for a maintenance exenption. After the District began this
enforcenent action against Mddern, the District determ ned that
the work did not qualify for a maintenance exenption and required
Brevard County to apply for a permt.

228. Brevard County applied for a permt, albeit belatedly.
The District granted the permt because the work conplied with
applicable criteria and did not result in adverse inpacts to
wet | ands or the Refuge.

229. In another instance, the District discovered sone

ditch plugs in ditches adjacent to property owned by a person
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named "Dr. Broussard.”™ The District requested Dr. Broussard to

renmove the plugs, and Dr. Broussard conplied

9.2(d) Selective Enforcenent

230. Respondents allege disparate treatnent fromthe
District on the ground that the District did not file an
adm ni strative conplaint in the foregoing instances but filed
such an action agai nst Mbdern. However, the weight of the
evi dence shows that enforcenent action was not reasonable in
ot her instances because the District reached nutually agreeabl e
resolutions with the regul ated parties. The evidence shows that
enforcenment action was reasonably necessary in this proceeding.

231. The District first became aware of the significance of
the i npacts of the excavation of NS1 and EWL when the District
received a letter fromthe Wldlife Service in March 1997. The
District brought the natter to the attention of Mddern. The
District informed Modern of the seriousness of the situation,
notified Modern that the excavation required a permt, and made
Modern aware of the need to correct the situation by restoring
the wetlands to their original condition. The D strict and
Moder n di scussed various options for constructing weirs w thout
reachi ng any agreenent.

232. Tinme was of the essence. Wen the District concl uded

that the parties were not going to reach agreenent, the D strict
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undert ook enmergency action in May 1997 and filed the
Adm ni strative Conplaint later in August 1997.

233. The action taken by the District in this proceeding is
consistent with the District's historical practice. Wen the
District becomes aware of a potential violation, the District
does not imediately file an adm nistrative conplaint. The
District investigates the matter to confirmthe existence and
extent of a violation, if any, and nmakes reasonable efforts to
resolve the matter informally.

234. The District has not issued an energency order prior
to the excavation of NS1 and EWL because an energency order was
not the nost appropriate solution in other cases. However, the
District has sought injunctions in circuit court agai nst persons
unrel ated to Respondents. In this proceeding, an energency order
better served applicable statutory mandates to the District
because the Wldlife Service was willing to performthe work
needed to rectify the condition that existed within the Refuge.
Thi s conbi nation of factors nmade an energency order particularly
wel |l suited and practicable for carrying out the statutory
responsibilities of the District.

235. The wei ght of the evidence does not show that the
District threatened crimnal prosecution against Mdern or its
i ndi vi dual sharehol ders. The District has not referred this

matter for crimnal prosecution.
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236. However, the issue of whether a threat of crim nal
sanctions occurred is fairly debatable, even if it is inmaterial
to estoppel, the permtting requirenents, and the exenption
requi renents. Paragraph 27 in the Adm nistrative Conplaint does
put Moddern on notice that Sections 373.129(5) and 373. 136
authorize the District to file a cause of action in circuit court
in which the District nmay seek civil penalties up to $10, 000.
Section 373.430(3)-(5) puts Moddern on notice of the potential for
crimnal penalties in circuit court.

237. In any event, Moddern failed to prove that the D strict
is estopped fromrequiring a permt or applying applicable
exenption requirenments to the excavation of NS1 and EWL.. Mbdern
neither applied for nor obtained a permt for the excavation of
NS1 and EWL. Unless Mddern qualifies for one of the exenptions
aut hori zed by statute or rule, Mddern violated Section
373.430(1)(b) and is subject to the actions and penalties

aut horized in Sections 373.119 and 373.129(1), (3), (6), and (7).

10. Exenptions

238. Modern clainms it is entitled to six exenptions from
the permtting requirenents in Sections 373.413 and 373. 416.
Four of the exenptions are found in Rules 40C4.051(2)(a)l, 40C
4.051(2)(a)3, 40C4.051(11)(b), and 40C 4.051(11)(c). The other

two exenptions are found in Section 403.813(2)(f) and (g).
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10.1 Two G andfat her Exenptions

239. Rule 40C-4.051(2)(a) 1 and 3, in relevant part,
aut hori zes exenptions for systens such as NS1, EW, and the
| arger system if they are: |ocated in prescribed areas; and
were constructed and operating prior to Decenber 7, 1987, and
March 2, 1974, respectively. NS1, EW, and the |arger systemare
| ocated in the areas described in each rule. On the requisite
dates, however, they were not constructed and operating.

240. Rule 40C4.051(2)(c), in relevant part, provides that
the exenptions in Rule 40C-4.051(2)(a) apply only to those
systens set forth in plans, specifications, and performance
criteria existing on or before Decenber 7, 1983, or March 2,

1974, as the case may be, and then only to the extent:
2. Such systemis maintained and operated in
a manner consistent with such plans,
specifications and performance criteria.

Rul e 40C 4. 051(2)(c) 2.

241. Rule 40C-4.051(3), in relevant part, provides that the
exenptions listed in Rule 40C4.051(2) "shall not apply" to those
systens which on either Decenber 7, 1983, or March 2, 1974, as
the case may be:

: have ceased to operate as set forth in
such systenis plans, specifications and
performance criteria.

242. Modern does not qualify for either of the exenptions

in Rule 40C-4.051(2)(a) 2 or 3. As a threshold matter, the
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wei ght of the evidence does not establish plans, specifications,
or performance criteria (the "original criteria”) for NS1, EW,
or the larger systemon either Decenber 7, 1983, or March 2,
1974. Even if the evidence did establish the original criteria
and if the excavation nerely restored NS1 and EWL to the original
criteria, the evidence clearly shows that neither NS1, EW, nor
the |l arger system were constructed and operating in accordance
with the original criteria on the prescribed dates. Rather, the
evi dence shows that NS1, EW, and the |arger system had becone
seriously degraded and no | onger operated at their post-

excavation | evel s.

10.2 Two Mai ntenance Dredgi ng Exenptions

243. Modern clains that it qualifies for the exenption in
Rul e 40C-4.051(11)(b). That rule, in relevant part, exenpts from

the permtting requirenents in Sections 373.413 and 373. 416:

The . . . maintenance dredgi ng of existing
manmade canals [and] channels . . . where the
spoil material is . . . renoved and deposited

on a self-contained, upland spoil site which
will prevent the escape of the spoil material
and return water fromthe spoil site into
wet | ands or other surface waters, provided no
nore dredging is perfornmed than is necessary
to restore the canal [and] channels . . . to
ori ginal design specifications and provided
that control devices are used at the dredge
site to prevent . . . deleterious substances
fromdi scharging into adjacent waters during
mai nt enance dredging. . . . This exenption
shall not apply to the renoval of a natura
barrier separating a canal . . . or
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system from adj acent wetl ands or ot her
surface waters.

244. Prior to the amendnent of Section 403.813(2)(f) in
Cct ober 1997, the mai ntenance exenption in the statute was
substantially simlar to that in the quoted rule. The two
exenptions are first discussed together as they existed prior to
the statutory amendnent in 1997. The exenption requirenents

created by the 1997 anendnents are di scussed separately.

10.2(a) Requirenents Before 1997

245. The excavation of NS1 and EW. in January 1997 was
"dredgi ng" within the neaning of Section 373.403(13). It was
excavation by any neans in surface waters defined in Section
373.019(16) or wetlands delineated in Section 373.421(1). The
excavation al so connected Pond-1, a water body, to surface waters

or wetl ands.

10.2(a) (1) Canals, Channels, or Ditches

246. The mai ntenance dredgi ng exenptions authorized in
Section 403.813(2)(f) and Rule 40C4.051(11)(b) apply only to
canal s or channels. The exenptions do not apply to drai nage
di t ches.

247. Neither Section 373.403 nor Rule 40C-4.021 define the
terns "canals, channels, or ditches." However, the terns are

defined in Section 403.803(2),(3), and (7).
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248. The definitions in Section 403.803 may be used to
define the terns of the exenptions in Rule 40C 4.051(11)(Db).

In October 1995, the |egislature consolidated the dredge and fil
permtting provisions in Chapter 403 with the permtting

provi sions for the managenent and storage of surface waters in
Chapter 373, Part |V.

249. Section 403.813(2) expressly provides that the
exenptions authorized in Section 403.813(2) apply to the permt
requirenents in Chapter 373. Section 373.413(9) directs water
managenent districts in the state to incorporate the provisions
of Rule 62-312.050 into the rules of the districts and to rely on
t he exi sting provisions governing the dredge and fill program
when i nplementing the rules of the districts.

250. Neither NS1 nor EWM is a canal wthin the neaning of
Section 403.803(2). Although each is a nannade trench, the
bottom of neither NS1 nor EW is normally covered by water within
t he neani ng of Section 403.803(2).

251. Portions of NS1 and EWL which are upstream from hi gh
spots or elevation controls are "normally" covered by water.
However, portions which are downstream of high spots are
"normal | y" not covered by water during |lowflow conditions and
dry conditions in a normal or wet year, and during dry years.

252. Neither NS1 nor EW is a channel as defined in Section

403.813(3). Although each is a trench, the length of NS1 and EW
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are not "normally" covered "entirely" with water during | owfl ow
conditions and dry conditions in a normal year or wet year, and
during dry years. Neither is the bed of a streamor river.

253. NS1 and EW are each a drainage ditch or irrigation
ditch within the neaning of Section 403.803(7). Each is a man-
made trench created to drain water fromthe land or to transport
water for use on the land, and neither is built for navigational
purposes. NS1 and EWL satisfy the definition of a drainage ditch
or irrigation ditch irrespective of the degree to which the
bottom of each is "normally" covered by water: upstream or
downstream of high spots or control elevations; during | owflow
conditions and dry conditions in normal or wet years; and during

dry years.

10.2(a)(2) Additional Requirenents

254. Even if NS1 and EWM were canals or channels, their
excavation in 1997 does not qualify for the exenption in Rule
40C-4.051(11)(b). The excavation fails to satisfy several
addi tional requirements for the exenption.

255. The spoil material fromthe excavation was not placed
on an upland spoil site which prevented the escape of spoi
material and return water into wetlands and surface waters within
t he nmeani ng of Section 373.019(16). Rather, Mdern placed the

spoil material in wetlands. Mdern placed approximtely 1.5
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acres of fill in wetlands in the formof spoil material fromthe
excavation. Modern placed approximately .75 acres of such fil

in the wetl ands and surface waters north of Marsh-1.

10.2(a)(3) Oiginal Design Specifications

256. More dredgi ng was done than was necessary to restore
NS1 and EW to their original design specifications. The weight
of the evidence does not show the original design specifications
for NS1 and EW, including the bottom el evations, w dths, slopes,
and other pertinent specifications typically prescribed in
original designs. However, the evidence does show the original
condition of NS1 and EW i mmedi ately before their excavation.
More dredgi ng was done than was necessary to restore NS1 and EW

to their original condition before the excavation.

10.2(a)(4) Natural Barrier

257. The exenptions in Section 403.813(2)(f) and Rul e 40C
4.051(11)(b) do not apply to the renoval of a natural barrier
separating a canal from adjacent wetlands or other surface
waters. The term"barrier" is not defined in Sections 373.403 or
403.803; or in Rule 40C-4.021. The termnust be defined by its
common and ordi nary meani ng.

258. A barrier is sonething that acts to hinder or
restrict. The high spots that existed in NS1 and EWL before

their excavation functioned as control elevations. The high
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spots were natural barriers during |lowflow conditions, during
dry conditions in normal and wet years, and during dry years.
They acted to hinder or restrict the flow of water through EW
and NS1 into adjacent wetlands and eventually to other surface
wat er through the Addi son Canal west toward the St. Johns River.
The 3-4 foot wall of water that flowed down NS1 to SR 50

i medi ately after the excavation in 1997 provided vivid evidence
of the effectiveness of the high spots that fornmed two-foot
barriers before the excavation.

259. The excavation did not use control devices which
prevent ed del eteri ous substances from di scharging i nto adjacent
wat ers during mai ntenance dredging. The term"waters" is defined
in Section 403.031(13) to include wetlands. The termis also
defined in Section 373.016(17) and Rule 40C-4.021(29) in a manner
that includes wetlands. Spoil material was placed in adjacent

wat ers and not contai ned by adequate control devices.

10. 2(b) Requirenents After 1997

260. Additional provisions not found in Rule 40C
4.051(11)(b) were added to Section 403.813(2)(f) in Cctober 1997.
In relevant part, the additional provisions extend the exenption
in Section 403.813(2)(f) beyond canal s and channels to incl ude:

: previ ously dredged portions of natural
wat er bodi es within drainage rights-of-way or
dr ai nage easenents whi ch have been recorded

in the public records of the county . . .
provi ded that no significant inpacts occur to
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previ ously undi sturbed natural areas, and

provided that . . . best nanagenent practices
for erosion and sedinent control are utilized
to prevent . . . dredged material . . . and

del eterious substances from di scharging into
adj acent waters during maintenance dredging
(enphasi s supplied)

10.2(b) (1) Retroactivity

261. As a threshold matter, the additional provisions in
Section 403.813(2)(f) did not take effect until Cctober 1997.

The excavation of NS1 and EWL occurred in January 1997.

10. 2(b)(2) Drai nage Easenents

262. Modern clains that it was not required to obtain a
permt to excavate NS1 and EWL because Modern possesses drai nage
easenents for NS1 and EWL which are recorded in the public
records of Brevard County, in accordance with the requirenments of
Section 404.813(2)(f). Modern clains that it is entitled to
mai ntain its drai nage easenents.

263. Assum ng arguendo that Respondents possess drai nage
easenents and that the drainage easenents are included in the
exenption, the owner of drainage easenents is no | ess subject to
statutory permtting and exenption provisions than is the owner
of the fee sinple estate in |land through which an easenent runs.
The exi stence of drainage easenents is only one of the

requirenents in Section 403.813(2)(f) for an exenption froma
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permt. Modern nust also show that it satisfies the other

exenption requirenents in Section 403.813(2)(f).

10. 2(b)(3) O her Requirenents

264. The excavation of NS1 and EW resulted in significant
i npacts to previously undi sturbed natural areas. The area
subject to significant inpacts was not limted to the excavation
site but included 600-800 acres inside the Refuge.

265. Modern failed to utilize best managenent practices to
prevent dredged material and del eterious substances from
di scharging into adjacent waters during dredging. Dredged
mat eri al and del eterious substances were deposited into adjacent

wet | ands.

10.3 Two Mai ntenance Exenptions

266. Rule 40C-4.051(11)(c), in relevant part, provides that
no permt is required for the mai ntenance of "functioning
drai nage ditches . . ." if:

1. The spoil material is deposited on a

sel f-contai ned upland spoil site which wll
prevent the escape of the spoil material and
return water into wetlands or other surface
wat ers. [and]

3. . . . nonore dredging is . . . perfornmed
than is necessary to restore the .

drainage ditch to its original design

speci fications.
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267. The quoted requirenments for the exenption in Rule 40C
4.051(11)(c) are substantially identical to the requirenents for
the exenption in Section 403.813(2)(g). However, the exenption
in Rule 40C-4.051(11)(c) applies to "functioning"” ditches while
the exenption in Section 403.813(2)(g) authorizes an exenption

for "existing" ditches.

10. 3(a) Functioning or Existing

268. The terns "functioning" and "existing" are not defined
in Sections 373.403, 403.803, or in Rule 40C4.021. Each term
nmust be defined by its comon and ordi nary neani ng.

269. The terns "functioning" and "existing" are not

equi valent terns. The statutory provision authorizing
mai nt enance exenptions for "existing" ditches precludes a
mai nt enance exenption for initial "construction” of ditches.
Exi sting ditches do not function if they are totally occluded by
debris, silt, or vegetation that prevent any conveyance of water.
Al ternatively, a ditch that is damed by a man-nmade devi ce woul d
not function but woul d exist.

270. Before the excavation in January 1997, NS1 and EW
each functioned to the extent that it perfornmed the action for
which it was particularly fitted or enployed, albeit at a
degraded capacity. Each existed irrespective of its |evel of

functi on.
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271. The culverts for NS1 under SR 50 and south of SR 50
and those for EWL under 1-95 belie the District's contention that
NS1 and EWL neither functioned nor existed before the excavation.
| f the contention were correct, it would nean the construction of
the culverts under SR 50 and south of SR 50 was a neani ngl ess
expendi ture of taxpayer dollars.

272. The District's contention suffers another internal
i nconsistency. |If NS1, EWL,, and the | arger system were not
functioning before the excavation, they may have fail ed one or
nmore of the threshold requirenments in Rule 40C4.041(2)(b)2
because they did not "serve" 40 acres or any other area.

273. NS1 and EW functioned and existed before the
excavation. NS1 and EW each conveyed water when water exceeded
hi gh spots during dry and wet conditions in dry, normal, and wet
years. EW conveyed water into NS1. NS1 conveyed water south
t hrough several culverts into the Addi son Canal and west toward
the St. Johns River. The bottomline is, the works worked.

275. Even though NS1 and EW were "functioni ng" and
"existing" before the excavation in January 1997, the excavation
did not qualify for the exenptions in Section 403.813(2)(g) and
Rul e 40C-4.051(11)(c). The excavation failed to satisfy

additional requirenents in the statute and rule.
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10. 3(b) Additional Requirenents

276. The excavation did not deposit spoil material on a
sel f-contai ned upl and spoil site which prevented the spoi
material and return water from escaping into wetlands and ot her
surface waters. The dredging was nore than was necessary to

restore NS1 and EW to their original design specifications.

11. Unadopted Rule

277. Respondents claimthat the District's proposed agency
action is based on a policy which satisfies the definition of a
rule in Section 120.52(15) but which has not been pronul gated in
accordance with the rul emaki ng procedures prescribed in Section
120.54 (an "unadopted rule"). Respondents claimthe unadopted
rule restricts "maintenance" exenptions in Section 403.813(2)(Q)
and Rule 40C-4.051(11)(c) to routine custodial maintenance; and
to existing ditches that al so function.

278. Section 120.57(1)(e), in relevant part, provides:

. . . Any agency action that determ nes the
substantial interests of a party and that is

based on an unadopted rule is subject to de
novo review by an adm nistrative | aw judge

. . . The agency nust denonstrate that the
unadopted rule . . . [satisfies the

requi renents of Sections 120.57(1)(e)2a-(g]
: (enphasi s supplied)

| f Respondents show that the District's proposed agency action is

based on an unadopted rule and that the District has relied on
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the rule to determ ne the substantial interests of Respondents,
then the agency nmust prove-up its unadopted rule by denonstrating
in a de novo review that the unadopted rule satisfies the

requi renents of Section 120.57(1)(e).

11.1 Rul e Defi ned

279. Section 120.52(15), in relevant part, defines a rule
to nean:
. each agency statenent of general
applicability that inplenments, interprets, or
prescribes |law or policy or describes the
procedure or practice requirenments of an
agency and . . . includes the anmendnent or
repeal of a rule. The term does not include:
(a) Internal managenent nenoranda whi ch do
not affect either the private interests of
any person or plan or procedure inportant to
t he public and which have no application
out si de the agency issuing the nenorandum
280. Section 120.52(15) establishes two conjunctive
requirenents as a threshold test for a rule. There nust be a
statenent; and the statenent nust be one that is of general
applicability.
281. A statenent of general applicability nmust al so satisfy
one or nore disjunctive requirenents. The statenent nust either
i npl enment, interpret, or prescribe |aw or policy; describe the

practice requi renents of an agency; anend or repeal a rule; or
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i npose any requirenent or solicit any information not required by

statute or rule.

11.1(a) Statenent
282. The District published a working definition of routine
custodi al mai ntenance in a nenorandum dat ed Novenber 20, 1989
(the "Menorandunm'). The Menorandum was aut hored by the
District's Chief Engineer and approved by the Director of the
Depart ment of Resource Managenent (the "Director"). The
Menmorandum directs field office directors and conpliance
coordinators in regard to ditch work and routine custodi al
mai nt enance.
283. In relevant part, the statenent expressed in the
Menor andum pr ovi des:
Thi s nmenorandum serves to clarify the
District policy on: 1) the type of ditch
mai nt enance work which qualifies for
exenption from. . . permtting as specified
in rule section 40C-4.051(2)(a)2.a . . . and,

2) procedures for verification that the work
qualifies for this exenption. (enphasis

suppl i ed)

This di scussion only applies to work in
ditches which trips . . . [a] permt
threshold. . . . In many cases, none of

t hese threshol ds woul d be exceeded.

Section 40C-4.051(2)(a)2.1. :
specifically exenpts the "maintenance" of
"systens" in existence prior to Decenber 7,
1983. Section 403.813(2)(f) and (g) al so
exenpts the "nmai ntenance dredgi ng of canals
and ditches. [sic] These exenptions,
however, only apply to what is defined as
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"routine custodial naintenance."” Wrk that
results in the alteration of the systemis
not exenpt and requires a permt fromthe
District if a threshold is exceeded. Section

3.2.1 of the . . . Applicant's Handbook
defines "alter" as "works beyond mai nt enance
inits original condition." (enphasis
suppl i ed)

Working Definition of "Routine Custodi al
Mai nt enance” (enphasis not supplied)
1. Two basic criteria:

a. The proposed mai ntenance wor k nust
be for the purpose of restoring the ditch
systemto its original design specifications.
Such specifications would normal ly include:
invert elevation, bottomw dth, side slopes,
top width, ditch lining, ditch bottomprofile
(slope). In addition, such specifications
may i nclude cul vert structures, including
culvert type, size, invert elevation, |ength,
sl ope and endwal | detail.

Mai nt enance wor k conducted under this
exenption nust not alter the hydraulic
capacity or hydrologic functions of the ditch
fromthat provided by the original design

b. The mai ntenance work nmust occur on a
regul ar basis. The frequency of maintenance
w Il be variable and dependent on site
specific conditions and the |evel of service
provi ded by the particular ditch system
However, for maintenance work to be exenpt,
the ditch should have been maintained to
prevent deterioration to such a degree that
it no longer functions as intended. |n other
wor ds, routine custodial nmaintenance is
l[imted to maintaining the ditch rather than
re-building the ditch. As a rule of thunb,
nost ditch systens require maintenance at
| east once every ten to fifteen years. 1In
sone cases, nore frequent maintenance is
required to prevent a ditch form becom ng
non-functi onal .
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2. Exampl es of work which neet the test of
"routine custodial naintenance" (provided
that the ditch has been periodically
mai nt ai ned) :

a. Rernoval of accunulated silt and
debri s.

b. dearing of vegetation fromthe
ditch.

c. Cearing of culverts bl ocked by
sedi ment or debris.

d. Replacenent of damaged cul vert
structures with sane size cul verts.

e. Regarding and revegetating ditch
si de sl opes.

3. Examples of work which do not neet the
test include:

a. increasing the hydraulic capacity by
deepening the ditch bottom and/ or i ncreasing
the ditch cross section;

b. lining an existing ditch with
concrete or other material to inprove
hydraul i ¢ capacity;

c. replacing existing culvert
structures with different culvert sizes or
pl acement of new culverts at different invert
el evati ons;

d. any mai ntenance dredgi ng where spoi
material is placed in wetlands;

e. dredging or other naintenance work
in natural system

Procedures for conducting mai ntenance work

according to the . . . exenption (Section
40C-4.051(2)9a)2.a. . . . [sic] (enphasis not
suppl 1 ed)

If the work is not routine custodial
mai nt enance, the entity performng the work
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is responsible for obtaining the required
permts prior to starting work. (enphasis
supplied) Routine custodial maintenance nmay
be conducted w thout contacting the District.
However, upon request, the district wll
provide witten verification that the work is
exenpt after receiving sufficient information
to determine that the work is routing
custodi al mai ntenance. This information nust
include . . . evidence of the original

desi gn specifications as descri bed bel ow

* * *

Case 2. No Design Specifications (Pl ans)
Exi st (enphasis not supplied) this wll be
the case for many ditch systenms prior to

effective date . . . or not subject to
permtting. . . . In this case, it is much
nmore difficult to determne if the work
qualifies for the exenption. The follow ng
may be used by the applicant to verify that
the work qualifies for an exenption:

a. Wrk will belimted to one or nore
of the mai ntenance activities |isted above

b. Oher evidence as to the original
specifications of the ditch system such as:
hi storical and current photographs and aeri al
phot ogr aphs; contracts, bid docunents, etc.;
specifications for typical ditch sections;

i ndividuals attesting to the original ditch
di nensi ons (such as contractors, former or
current governnent enpl oyees); information on
the soils and vegetation in the ditch.

Menor andum at unnunber ed pages 1-3.

statenent.

The Menorandum i s published evidence of the agency

However, the statenent expressed in the Menorandum

exists and is applied by the District independently of the

Menor andum
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285. The District expresses and applies the statenent each
time the District enforces agency action based on the statenent
and not just when the agency publishes a particul ar docunent that
captures the statenent in witing. The existence, terns, and
scope of the statenent are neasured on a de facto basis by the
effect of the statenent. That effect enmerges fromall of the
evi dence of record including, but not imted to, the publication
of the statenment in various docunents such as the Menorandum

286. The District illustrates in its PRO and PFO how easily
an agency statenent can elude the four corners of a particular
docunment on which it is witten and energe fromthe evidence as
an unwitten statement with broader applicability than that
stated in a particular docunent. In relevant part, the D strict
st at es:

9. The 1989 nenorandum was not witten to
expl ai n the mai nt enance exenption for

drai nage ditches in 40C 4.051(11)(c)

because this rule did not exist when the
menmor andumwas witten. It was witten to
expl ain the grandfathering exenption at 40C
4.051(2)(a) . . . which exenpts the
"mai nt enance"” of "systens" in existence prior
to Decenber 7, 1983 fromthe permtting

requi renents of Chapter 40C 4.
(enphasi s supplied)

55. Mddern clains that the ditch excavation
is exenpt under the ditch maintenance
exenption in 40C4.051(11)(c).

(enphasi s supplied)
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56. Not all ditch excavation is exenpt under
this exenption, just routine custodial

mai nt enance . . . having a m nor
environnmental inpact. . . . "Routine"

i ndi cates sonething that is done on a regul ar
basis. (enphasis supplied)

57. The mai ntenance exenption for ditches in
paragraph 40C-4.051(11)(c) . . . is based on
t he exenption in paragraph 403.813(2)(9)

13. . . . the ditches that are subject to
t he grandfathering exenptions under 40C
4.051(2) . . . are the sanme ditches that may

al so be exenpt under the statute.
PFO at 7; PRO at 28.

287. Al though the Menorandum purports to limt the
statenent to the "grandfathering exenption” in Rule 4.051(2)(a),
District practice relies on the statenment to apply the exenptions
in Section 403.813(2)(g) and Rule 40C-4.051(11)(c). The District

has applied the statenent consistently since at | east 1984.

11.1(b) GCeneral Applicability

288. The statenent expressed in the Menorandumis a
statenent of general applicability wthin the nmeaning of Section
120.52(15). 1In effect, the statenent creates rights, requires
conpliance, or otherwi se has the direct and consistent effect of
I aw.

289. The District submtted evidence intended to refute the
general applicability of the agency statenent by show ng that the

District does not rely on the Menorandum The District contends
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that it has never relied on the Menorandum separate and apart
fromthe statutes and rules interpreted by the Menorandum that

it has never initiated an enforcenment action that relies on the
Menorandum that the Director forgot about the Menorandum after
signing it; and that District staff do not utilize the Menorandum
on a regul ar basis.

290. The District msses the point. The general
applicability of a statenent is not determ ned by the
applicability of a particular docunent in which the statenent is
expressed. The general applicability of a statenment is
determ ned by the effect of the statenent evidenced by all of its
applications irrespective of the | abel assigned by the agency to
each application.

291. The Director nmay have forgotten that he signed the
Menor andum but the record shows that neither he nor his staff
forgot about the statenent expressed in the Menorandum t hat
mai nt enance exenptions apply only to "routine custodi al
mai nt enance." The record is replete with exanples of how the
District applies the statenment with general applicability
whenever the District construes the term "maintenance" in Section
403.813(2)(f) and (g); in Rule 40C4.051(2)(a) 2 and 3; and in
Rul e 40C-4.051(11)(b) and (c).
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292. The District illustrates in its PRO how the statenent
is applied with the direct and consistent effect of law. 1In
rel evant part, the District states:
Fl orida Courts and agencies have consistently

interpreted and applied the nai ntenance
exenption to include the requirenent that

dredging nust be . . . part of routine
custodi al maintenance. . . . (enphasis
suppl 1 ed)

District PRO at 83.

293. The statenent expressed in the Menorandumis generally
applicable wthin the nmeaning of Section 120.52(15). The
statenent defines the scope of the permt requirenent in Section
373.416 and the scope of the exenption in Section 403.813(2)(9).
The District consistently applies the statenent to create rights,
to require conpliance, or to otherw se have the direct and

consi stent effect of | aw

11.1(c) Law and Policy

294. Although the statenent inplenents, interprets, or
prescribes law or policy, it does not do so by defining routine
custodi al mai ntenance as work which restores a ditch to its
original design specifications. The requirenent that maintenance
must be no nore than is necessary to restore a ditch to its
original design specifications is present in each of the

"mai nt enance" exenptions authorized in Section 403.813(2)(f) and
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(g) and in Rules 40C-4.051(2), 40C-4.051(11)(b), and 40C
4.051(11)(c).

295. The statenent inplenents, interprets, or prescribes
| aw or policy by applying maintenance exenptions only to routine
custodi al mai ntenance. The restricted application of maintenance
exenptions effectively anends the definitions of "nmaintenance" in
Section 373.403(8) and Rule 40C- 4. 021(20).

296. The statenent expressed in the Menorandum first refers
to the exenptions in Section 403.813(2)(f) and (g). The
statenent then declares that "these exenptions . . . only apply
to what is defined as 'routine custodial maintenance.'"

297. Unlike the agency statenment, Section 373.403(8) and
Rul e 40C-4.021(20) define "mai ntenance" to exclude "routine
custodi al mai ntenance." Because routine custodial maintenance is
"not mai ntenance,"” routine custodial maintenance is neither
subj ect to the mai ntenance permtting requirenents in Section
373.416 nor required to satisfy the mai ntenance exenption
requi renents in Section 403.813(2)(f) and (g).

298. Maintenance has only one definition. That single
definition defines "maintenance" to exclude routine custodi al
mai nt enance from mai ntenance that is subject to the exenption
requirenents in Section 403.813(2)(f) and (g). There is not
anot her definition that includes routine custodial maintenance in

mai nt enance that nust satisfy maintenance exenption requirenents.
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299. Routine custodial maintenance is the definitional
conpl enment to mai ntenance. Renedial work that is routine
custodi al mai ntenance is "not maintenance."” Renedial work that
is not routine custodial maintenance i s maintenance that nust
either obtain a nmaintenance permt or satisfy applicable
"mai nt enance" exenption requirenents.

300. The terns "exclude" and "exenpt" are not synonynous.
Routi ne custodi al mai ntenance that is excluded fromthe
definition of maintenance is "not maintenance" and need not
qualify as exenpt maint enance.

301. Maintenance that is not routine custodial maintenance
is not excluded fromthe definition of maintenance. |ncluded
mai nt enance i s subject to the maintenance permtting provisions
but may qualify for a maintenance exenption if the maintenance

satisfies the requirenents prescribed for nai ntenance exenpti ons.

11.1(d) Practice and Procedure

302. Even if the District statenent did not amend existing
statutes and rules, the statenent describes the practice
requirenents for the District. It prescribes the criteria to be

used in applying the wor ki ng definition of 'Routine
Custodi al Maintenance.'" The statenent prescribes information
that normally should be included in original design

specifications. It prescribes mandatory practice requirenents
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i ncludi ng prohibitions against: any alteration of hydraulic
capacity or hydrol ogic function beyond original design; and
mai nt enance at | ess than regular intervals.

303. The statenent describes eligibility requirenents used
by the District. The statenent provides that a permt is
required, "If the work is not routine custodial maintenance

" The statenent describes information that nust be
provided in any request for verification that work is exenpt.

Such information nmust include evi dence of original design

speci fications. Finally, the statenent describes the
type of evidence that will be considered by the District when

original design specifications are not avail abl e.

11.1(e) Internal Managenent Menorandum

304. The Menorandumis not an internal nmanagenent
menmor andum that is excluded fromthe definition of a rule
pursuant to Section 120.52(15)(a). The Menorandum has
application outside of the agency. It affects the private
interests of Respondents. It also affects a plan or procedure
inportant to the public. Even if the Menorandum were an i nternal
managenent menorandum the agency statenent exists and is applied

by the agency independently of the Menorandum
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11.2 Prove-up Requirenents: Section 120.57(1)(e)

305. The statenent evidenced in the Menorandum and
el sewhere in the record is an unadopted rule within the neaning
of Section 120.57(1)(e). The statenent is defined as a rule in
Section 120.52(15) but is not adopted as a rule in accordance
wi th the rul emaki ng procedures prescribed in Section 120. 54.

306. The District relied on the unadopted rule to determ ne
the substantial interests of Respondents. The District nust show
that the unadopted rule satisfies the requirenents of Section
120.57(1) (e) 2a-g.

307. The unadopted rule satisfies the requirenents of
Section 120.57(1)(e)2a, part of ¢, and d. However, the rul e does
not nmeet the requirenents of Section 120.57(1)(e)2b, the

remai nder of c, e, f, and g.

11.2(a) Powers, Functions, and Duties

308. The unadopted rule is within the range of powers,
functions, and duties delegated by the legislature within the
meani ng of Section 120.57(1)(e)2a. Section 373.416, in rel evant
part, delegates authority to the District to require permts and
too i npose conditions that are reasonably necessary to assure
that the "mai ntenance" of any stormmater system or works,
conplies with the provisions of Chapter 373, Part IV, and

applicabl e rul es pronul gated pursuant to Chapter 373.
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Interpretation and application of the mai ntenance exenption
aut horized in Section 403.813(2)(g) and Rule 40C-4.051(11)(c) are

wi thin the range of powers delegated in Section 373.416.

11.2(b) Bridled D scretion

309. The unadopted rule does not vest unbridled discretion
inthe District within the neaning of Section 120.57(1)(e)2c.
The definition of routine custodial maintenance i s bounded by
numer ous exanples that do and do not qualify as routine custodi al
mai nt enance. The definition identifies the technical criteria to
be used in the working definition of routine custodi al
mai nt enance. The definition prescribes reasonabl e procedures for
conducti ng mai ntenance under an exenption, and fornmul ates
objective requirenents for determ ning the sufficiency of

original design specifications.

11.2(c) Arbitrary or Capricious

310. The unadopted rule is not arbitrary or capricious
within the nmeaning of Section 120.57(1)(e)2d. The rule has a
rational basis and a legitimate purpose. It is based on fact and
| ogic and seeks to prevent harmto the water resources of the
District by requiring permts to revi ew non-exenpt maintenance
activities which may have the potential for adverse environnental

i npacts.
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311. The definition of routine custodial maintenance is
based on a fundanental engineering reality. |If a ditch is not
mai ntained, it will, as a general rule, fill-in and dimnish in
function and capacity.

312. Ditches fill-in at different rates, depending on site-
specific conditions, the |evel of service provided by the ditch,
and the |l evel of work perfornmed during each mai ntenance interval.
Ditches with high water-velocity may not require maintenance as
frequently in order for the maintenance to satisfy the
requirenent that it be perforned regularly.

313. NS1 and EW nust be maintained relatively frequently
in order for maintenance to qualify as routine maintenance. The
water velocity in these ditches is | ow because the surroundi ng
area is flat and because water velocity is controlled by culverts
and water |evels south of SR 50. The |ow water velocities
contribute to the filling of NS1 and EWL with sedinment. The high
sedi ment content in the surrounding native | ands al so contri butes
to the filling of NS1 and EW.

314. The Crane Creek ditch in Brevard County illustrates
the relativity of the frequency standard. |In that case, the
District determ ned that maintenance of the Crane Creek ditch
gqualified for a maintenance exenption approxi mately 20 years
before when the ditch had | ast been maintained. There was

considerable slope in the ditch. Hi gh water velocities in the
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ditch kept the ditch well scoured. |In addition, the surroundi ng
area was highly devel oped and covered with either pavenent or
| awns which provided little sedinment material.

315. It is theoretically possible for maintenance to be
routi ne even though the interval of maintenance is 50 years. As
a practical matter, however, a maintenance interval of 20 years
represents the upper Iimt for maintenance in the general region
of NS1 and EW.

316. Tine is not the only factor in determ ni ng whet her
mai nt enance is routine. The frequency wth which work nust be
performed to be routine depends on site-specific conditions as
well as the level of service provided both by the particul ar
ditch and by the particular work perfornmed at each mai nt enance
i nterval

317. The bottomline in determning if maintenance is
routi ne custodi al maintenance is whether the maintenance is
regul ar enough to maintain continuity of function. Continuity of
function is inportant to persons upstream and downstream of a
ditch. Once a ditch has becone nonfunctional, other property
uses may occur upstream or downstream of the ditch in reliance

upon the fact that the ditch is no | onger functional.
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11.2(d) Mdifies or Contravenes

318. The unadopted rule nodifies or contravenes the
specific law i nplemented in violation of Section 120.57(1)(e) 2b.
For reasons stated in earlier findings and incorporated here by
this reference, the unadopted rule nodifies and contravenes
Sections 373.403(8), 373.416, and 403.813(2)(g). The unadopted
rule also nodifies and contravenes Rul es 40C-4.021(20), 40C
4.051(2)(a) 2 and 3, and 40C-4.051(11)(c).

319. The term "maintenance" is defined in Section
373.403(8) to exclude routine custodial maintenance. By limting
mai nt enance exenptions to routine custodial maintenance, the
unadopted rule transforns the statutory exclusion of routine
custodi al mai ntenance into a statutory inclusion.

320. The unadopted rule nodifies and contravenes the
specific law i npl enmented in another way. The unadopted rule
exenpts only the maintenance of "systens." |In the statenent of
criteria, the Menorandum states that work nmust be done to restore
the "ditch system"”

321. However, statutory maintenance exenptions are not
limted to systens. They apply to individual canals, channels,
and drainage ditches. Simlarly, Sections 373.413 and 373.416
require permts for works such as individual ditches as well as

systens. By |imting the maintenance exenptions to systens, the
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unadopted rule nodifies and contravenes the specific | aw

i npl enent ed.

11.2(e) Vague and | nadequate Standards

322. The Iimts on discretion in the unadopted rule do not
grant unbridled discretion to the District. However, sone of the
standards inposed in the rule are vague and i nadequate in
vi ol ation of Section 120.57(1)(e) 2c.

323. The unadopted rule states two sets of criteria for a
wor ki ng definition of routine custodial maintenance. The first
set of criteria address the purpose of the work perfornmed. The
second set of criteria address the interval or regularity of the
wor k per f or ned.

324. The unadopted rule states that the purpose of routine
cust odi al mai ntenance nust be to restore the ditch to its
"original design specifications.” During testinony at the
heari ng, however, the D strict explained that the purpose of
routi ne custodi al maintenance could be to restore the ditch to
its "existing function." A discussion in the proposed findings
of the District's PROIillustrates the anbiguity:

64. If a ditch has filled in over a nunber
of years so that it no longer retains its
original function but does convey sone water
during high rain events, the ditch could not
be cleaned out to its original design under
t he mai ntenance exenption. . . . To the

extent that it still had some function that
was usable for the surrounding area, it could
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be maintained to maintain that existing |evel
of function. . . . (enphasis supplied)

District PRO at 31.

325. The interval at which work nmust be perfornmed to
satisfy the definition of routine custodial naintenance is vague
and i nadequate in the unadopted rule. In the Menorandum the
unadopted rule states that nost ditch systens in Florida require
mai nt enance once every 10 to 15 years. At the hearing, however,
District witnesses who were asked to explain the District policy
stated that ditches in Florida typically lose their function if
not maintained every five to ten years. A range of 5 to 15 years
is too vague to provide an adequate standard by which regul at ed
parties are able to ascertain whether they are in conpliance with
the rule.

326. The definition of routine custodial maintenance wll
necessarily vary with site-specific conditions of the ditch.
However, it is clear fromthe evidence that the unadopted rule
defines the purpose and interval of routine custodial maintenance
by vague standards that can vary substantially with the person
who is interpreting the unadopted rule.

327. Standards prescribed in the unadopted rul e are vague
and i nadequate in another aspect. Tinme is not the only factor

considered in the unadopted rule to determ ne whether work is
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routi ne and custodial. M ntenance nust be frequent enough to
mai ntain a continuity of function for a particular ditch.

328. Continuity of function suggests that function may be
measured over a continuumof time. However, the unadopted rule
does not quantify the continuum and does not identify the site-
specific conditions that will be considered in assessing
continuity of function during any particular continuum The
unadopted rul e does not state whether the site-specific
conditions wll be assessed during lowflow conditions in dry
years, normal years, or wet years; or whether alternating dry and
wet conditions within each type of year also factor into the
formula for continuity of function. The unadopted rule does not
identify the relative weight, if any, assigned by the agency to
these and other site specific-conditions used in the fornula for

determ ning continuity of function.

11.2(f) Due Notice

329. The unadopted rule is being applied to Respondents
wi t hout due notice in violation of Section 120.57(1)(e)2e. An
agency cannot provi de adequate notice of vague and i nadequate
standards contained in the unadopted rule; notice of vague and
i nadequat e standards is inherently vague and i nadequate. Such
noti ce does not provide regulated parties with due notice of the

standards by which they can judge their conpliance with the rule.
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11.2(g) Evidence of Support

330. The unadopted rule is not supported by conpetent and
substantial evidence within the neaning of Section 120.57(1)(f).
Al t hough the technical standards used to define routine custodial
mai nt enance in the unadopted rule are supported by conpetent and
substantial evidence, the basis for the application of that
definition i s unsupported.

331. The technical standards used to define routine
custodi al nmai ntenance in the unadopted rule are matters i nfused
W th agency expertise and should not be overturned unless clearly
erroneous. The technical standards are not clearly erroneous and
are supported by conpetent and substantial evidence.

332. The standards used by the District to apply the
definition of routine custodial maintenance are not infused with
agency expertise. They are infused with the District's |egal
interpretation of relevant case law and, in particular, one
circuit court case in 1984. Evidence submtted by the District
does not support the standards used by the District to apply the
unadopt ed rul e.

333. The District contends that the limtation of
mai nt enance exenptions to routine custodial mai ntenance in the
unadopted rule inplenents and reiterates principles devel oped in

St. Johns River Water Managenent District v. Corporation of the

Presi dent of the Church of Jesus Christ of Latter-Day Saints,
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7 Fla.Supp. 2d 61 (9th Judicial Grcuit of Florida, Cctober 29,

1984), affirmed, Corporation of President of Church of Jesus

Christ of Latter-Day Saints v. St. Johns R ver Water Managenent

District, 489 So. 2d 59 (Fla. 5th DCA 1986), rev. denied, 496 So.

2d 142 (Fla. 1986). As the trial court did, the parties in this

proceeding refer to the decision in Latter-Day Saints as the

"Deseret" case ("Deseret").

334. The District asserts that the unadopted rule is

intended to ". . . reiterate the Deseret hol ding regarding
"routine custodial naintenance' . . .". The District also clains
that it:

relied on the | ower court Deseret
decision, as well as the conmmon neani ng of
the ternms and the common things that you | ook
for in what is an original design
specification. The District's policy [isS] to
require conpliance with the Deseret hol di ng.
District PFO at paragraph 13, page 9.

335. A determ nation of whether the unadopted rule is
supported by conpetent and substantial evidence of the principles
and holdings in Deseret requires a two-step factual exam nation.
Factual findings nmust first identify the principles developed in
Deseret and then el uci date whether the unadopted rule actually
i npl enments or reiterates those principles and hol di ngs.

336. In October 1982, the | andowner in Deseret increased,

by one foot, the height of a perinmeter dike systemoriginally
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constructed between 32 and 42 years earlier to prevent water from
either getting into or out of the area protected by the dike. No
wor k had been perfornmed on the di ke for approxi mately 25 years,
and portions of the dike had failed or declined in the interim
The | andowner cl ai med the work was exenpt pursuant to the
mai nt enance exenption authorized in Section 403.813(2)(Q).
337. The trial court entered three hol dings in Deseret
which are relevant to the authority relied on by the District for
its unadopted rule. In relevant part, the trial court held in
paragraphs 10 and 12 of its Concl usions of Law
10. . . . The legislature excluded only
routi ne custodi al maintenance fromthe
permtting requirenents of Chapter 373.
(enphasi s supplied)
10. . . . the exenption applies only to
routi ne custodi al maintenance having a
m ni mal adverse environnental effect.
(enphasi s supplied)
12. . . . Deseret has failed to neet the
burden of proving entitlenent to the
mai nt enance exenption under Section
403.813(2)(Q9) .

Deseret, 7 Fla.Supp. 2d at 66-67.

338. The district court did not expressly rule on the trial
court's hol ding that the maintenance "exenption" applies only to
routi ne custodi al maintenance. The district court expressly

approved only the trial court holding that the |egislature

"excl uded" routine custodial mai ntenance and the trial court
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hol di ng that the evidence failed to show entitlenent to the
mai nt enance exenption. In relevant part, the district court
sai d:

W agree with the trial court's concl usion

that the legislature intended to exclude only

routi ne custodi al maintenance . . . from

permt requirenents.

We al so agree that the Church was not

entitled to a mai ntenance exenption because

it failed to nmeet its burden of proving the

original design specifications for the dike

system (enphasis supplied)
Deseret, 489 So. 2d at 60-61

339. The unadopted rul e inposes requirenments supported by
the only ruling in the circuit court decision that was not
expressly approved by the district court in Deseret. The
unadopted rule reiterates and i nplements a hol ding that appears
only in the trial court decision.
340. Any reasonabl e doubt as to the basis for the hol ding

in Deseret was renoved in 1993 by the First District Court of

Appeal in SAVE the St. Johns River v. St. Johns River Water

Managenment District, 623 So. 2d 1193 (Fla. 1st DCA 1993). In

SAVE, the Sportsnen Against Violating the Environnment contended,
as the District does in this proceeding, that the maintenance
exenption applies only to routine custodial maintenance. In
rejecting that contention, the court explained the basis for the

earlier decision in Deseret. The court stated:

109



: . the [Deseret] court held that the
appl i cant seeking to rebuild dikes on ranch
| and was not entitled to a subsection

403. 813(2) (g) nai ntenance exenption for two
reasons: (1) the church had failed to carry
its burden of proving the original
specifications . . . , and (2) the rebuilding
woul d require extensive work since the dikes
had not been maintained for over 25 years,

t he di ke system had subsi ded, and the dike
failed to keep water off the ranch during

t hat peri od.

SAVE, 623 So. 2d at 12083.

341. In SAVE, the court explicitly rejected the contention
that the mai ntenance exenption applied only to routine custodi al
mai nt enance. The court entered the foll ow ng ruling:

This brings us to SAVE' s third contention,
that Smth wholly failed to qualify for an
exenption under subsection 403.813(2)(Q).
This is a multifaceted argunent that we
reject in all respects. SAVE cites no . .
authority to support its contention that the
exenption under this subsection is limted to
"routine" or "custodial" maintenance that
conceptual |y excludes refilling the breaks
fromthe scope of the exenption. Subsection
403.813(2)(g) requires only that the dike be
restored to "its original design
specifications."” (enphasis supplied)

SAVE, 623 So. 2d at 1202.

342. The District argues that the court in SAVE did not
reject the contention that the exenption applies only to routine
cust odi al mai ntenance but nerely held that there was nothing in
routi ne custodi al mai ntenance that conceptually excludes the

refilling of the breaks. The court goes beyond the "conceptual"

110



realmin the next sentence when the court expressly states that
Section 403.813(2)(g) requires "only" that works be restored to
their original design specifications.

343. The District cannot read the decision in SAVE in
isolation fromthe plain | anguage of Section 373.403(8). Section
373.403(8) provides nore than a "conceptual " reason why the
exenption in Section 403.813(2)(g) does not apply to routine
custodi al mai ntenance. Section 373.403(8) expressly states that
mai nt enance "excl udes routine custodi al maintenance." The
exenption authorized in Section 403.813(2)(g) applies only to
mai nt enance defined in Section 373.403(8) to exclude routine
custodi al mai ntenance. Only maintenance that is not routine
cust odi al mai ntenance nust satisfy the requirenents in Section
403.813(2)(g) for an exenption. Routine custodial maintenance is
"not mai ntenance" and is not required to either obtain a

mai nt enance permt or qualify for a maintenance exenption.

11.2(h) Regul atory Costs

344. The District failed to show that the unadopted rule
does not inpose excessive regulatory costs on Respondents w thin
t he nmeani ng of Section 120.57(1)(e)2g. It is true, as far as it
goes, that regulatory costs incurred by a proposed activity are
not excessive once a determnation is nade that the activity

either is or is not routine custodial mai ntenance. As this
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proceeding illustrates, however, the regul atory expense that nust
be incurred to show that excavation is routine custodial

mai nt enance can be substantial. Any such expense is excessive
when it is incurred to satisfy a requirenent that is not found in

applicable statutes or rules.

12. Effect of Unadopted Rul e

345. The District may not rely on the unadopted rule to
affect the substantial interests of Respondents. The District
failed to "prove-up" the requirenents of Sections 120.57(1)(e)2b,
c, e, f, and g.

346. The proposed agency action is supported by the
evi dence-of -record in this proceeding without relying on the
unadopted rule. For reasons stated in earlier findings and
i ncorporated here by this reference, the District action taken in
t he Emergency Order and the action proposed in the Admnistrative
Conpl ai nt are supported by the weight of the evidence after the
unadopted rule is excluded from consi deration

347. The excavation of NS1 and EW in January 1997 was not
"routine custodial naintenance"” based on the commopn and ordi nary
meani ng of the term rather than the unadopted rule. Part of the
excavation of NS1, EW, and the |arger system was "nmaintenance,"
whi ch nust satisfy the requirements of any cl ai med exenptions in

order to avoid applicable permtting requirenents.
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348. That part of the excavati on which was mai ntenance did
not satisfy essential requirenents for any of the "maintenance"
exenptions in Section 403.813(2)(f) and (g) and Rul es 40C
4.051(2)(a), 40C-4.051(11)(b), and 40C-4.051(11)(c). The wei ght
of the evidence did not show that:

(a) the "maintenance" consisted of only that
"remedi al wor k" which was necessary to return
NS1 and EW to their original design
specifications within the nmeaning of Section
403.813(2)(f) and (g) and Rule 40C
4.051(11)(b) and (c) 3;

(b) spoil material was deposited on an

upl and soil site that prevented the escape of
spoil material or return water, or both, into
wet | ands, other surface waters, or waters of
the state within the nmeaning of Section
403.813(2)(f) and (g); and Rule 40C
4.051(11)(b) and (c) 1,

(c) the excavation was perfornmed in such a
way that prevented del eterious dredged

mat eri al or other del eterious substances from
di scharging into adjacent waters during

mai nt enance within the neaning of Section
403.813(2)(f) and Rule 40C-4.051(11)(b);

(d) the excavation resulted in no
significant inpacts to previously undisturbed
natural areas within the neaning of Section
403.813(2)(f);

(e) no natural barrier was renoved which
separated NS1 and EW from adj acent waters,
adj acent wetl ands, or other surface waters
wi thin the neaning of Section 403.813(2)(f)
and Rul e 40C-4.051(11)(b); and

(f) the excavation performed mai nt enance
dredgi ng on canals or channels within the
meani ng of Section 403.813(2)(f) and Rule
40C- 4. 051(11) (b).
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349. That part of the excavation defined as an alteration
of NS1, EW, and the larger systemis not entitled to the
"mai nt enance" exenptions clainmed by Respondents. Simlarly, that
part of the excavation defined as an operation of the ditches is
not entitled to the "mai ntenance" exenptions cl ai ned by
Respondent s.

350. Pursuant to Sections 373.413 and 373.416, Mdern was
required to obtain a permt for the excavation of NS1, EW, and
the larger systemin January 1997. Modern neither applied for
nor obtained a permt for the excavation.

351. Modern violated the permtting requirenments authorized
in Sections 373.413 and 373.416. Mdern is subject to the
proposed agency action in the Adm nistrative Conpl aint.

CONCLUSI ONS OF LAW

352. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter. Section
120.57(1). The parties were duly noticed for the hearing.

353. Ruling on the District's notion in |imne was reserved
for disposition in this Recommended Order. The notion is denied.
The District's objection to the rel evancy of evidence adopted
fromthe proceedi ng conducted pursuant to Section 120.57(1) for
use in the proceedi ng conducted pursuant to Section 120.56 is

overr ul ed.
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13. Burden of Proof

354. The burden of proof is on the party seeking to prove
the affirmative of an issue unless the burden is otherw se

established by statute. Florida Departnment of Transportation vs.

J.WC. Company, Inc., 396 So. 2d 778, 786-787 (Fla. 1st DCA

1981); Balino vs. Departnent of Health and Rehabilitative

Services, 348 So. 2d 349, 350-351 (Fla. 1st DCA 1977). Although
Section 120.57(1)(h) prescribes the standard of proof in
adm ni strative proceedi ngs, the statute does not prescribe the

burden of proof.

13.1 Permtting Requirenents

355. The District has the burden of proving the factual and
| egal allegations in the Enmergency Order and those in the
Adm ni strative Conplaint and the reasonabl eness of any proposed
agency action. The District nmust ultimately prove that: an
energency exi sted; the enmergency action was reasonabl e; Mdern
excavated NS1, EWL, and the larger system a permt was required
for the excavation; and Moddern failed to obtain the required

permt.

13.2 Exenptions
356. Respondents have the burden of proving that the
excavation of NS1, EW, and the larger systemis entitled to the

exenptions clainmed by Respondents. Robinson v. Fix, 113 Fl a.
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151, 151 So. 512, 512 (1933); Deseret, 489 So. 2d at 61. Any
anbiguity in the statutes and rul es authorizing the clained
exenptions nmust be construed strictly against Mddern. Samara

Devel opnment Corp. v. Marlow, 556 So. 2d 1097, 1100-1101 (Fl a.

1990); Agency for Health Care Adm nistration v. Wngo, 697 So. 2d

1231, 1233 (Fla. 1st DCA June 27, 1997), reh'g denied; Florida

Department of Revenue v. Janmes B. Pirtle Construction Conpany,

Inc., 690 So. 2d 709, 711 (Fla. 4th DCA 1997); State, Departnent

of Busi ness and Professional Regul ation, Division of Pari-Mituel

Wagering v. WA Realty Limted Partnership, 679 So. 2d 302, 304

(Fla. 3d DCA 1996); Pal -Mar Water Managenent District v. Board of

County Conm ssioners of Martin County, 384 So. 2d 232, 233 (Fla.

4t h DCA 1980) reh' g denied; Coe v. Broward County, 327 So. 2d 69,

71 (Fla. 4th DCA 1976), reh' g denied, aff'd 341 So. 2d 762 (Fl a.

1976) .

13.3 Unadopted Rul e

357. \When a person chall enges an agency statenent as an
unadopted rul e pursuant to Section 120.56(4), the ultinmte burden
of proof is on the person challenging the agency statenent. St.

Johns River Water Managenent District v. Consolidated- Tonoka Land

Co., 717 So. 2d 72, 76 (Fla. 1st DCA July 29, 1998), reh'g

denied., rev. denied, 727 So. 2d 904 (Fla. Feb. 5, 1999). When a

person chal | enges an agency statenent as an unadopted rul e
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pursuant to Section 120.57(1)(e), however, the burden of proof is
not controlled by Section 120.56(4).

358. Section 120.57(e)(1)1 prescribes the burden of proof
for challenges to agency statenents in ternms that are
substantially simlar to those prescribed in Section 120.56(2)
for challenges to proposed rules. Neither a proposed rul e nor
agency action based on an unadopted rule is "presuned valid or
invalid" in Sections 120.57(1)(e)2 and 120.56(2)(c). Section
120.56(2)(a) requires the agency to prove that a proposed rule is
not an invalid exercise of delegated |egislative authority
defined in Section 120.52(8). Section 120.57(1)(e)2 requires
that the "agency nust denonstrate" that the unadopted rule
satisfies the requirenents in Section 120.57(1)(e)2a-g. The
grounds prescribed in Section 120.52(8)(b)-(g) for the invalidity
of a proposed rule are substantially simlar to the grounds
prescribed in Section 120.57(1)(e)2a-g for the invalidity of an
unadopt ed rul e.

359. There is no discernible reason why simlar statutory
terms should be construed to create distinctly different burdens
of proof. A determ nation of the applicable burden of proof in a
particular adm nistrative proceedi ng nust be nmade in a manner
that is consistent with the underlying statutory franmework.

J.WC. Conpany, 396 So. 2d at 787.
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360. The statutory terns that prescribe the burden of proof
for proposed rules have been judicially construed to i npose on
the agency the ultimate burden of establishing that a proposed

rule is valid. Consolidated-Tonoka, 717 So. 2d at 76. Al though

t he agency has the ultinmate burden of persuasion, the chall enger
must first establish a prelimnary factual basis to support any
obj ections to the proposed rule. 1d.

361. A simlar analysis is applicable to simlar terns in
Section 120.57(1)(e). Respondents have the burden of proving
that the agency statenent is an unadopted rule. In addition,
Respondents nust submt sufficient evidence to provide a
prelimnary factual basis for their objections. Al though Section
120.57(1)(e) does not require a substantially affected party to
file a separate petition chall enging an agency statenent as an
unadopted rule, the statute al so does not require an agency to
di sprove an objection to an unadopted rule before the chall enger
establishes a prelimnary factual basis for the objections in the
record of the proceedi ng conducted pursuant to Section

120.57(1) (e).

14. Standard of Proof

362. Each party nust satisfy its respective burden of proof
in this proceeding by a preponderance of the evidence. Authority

cited by each party to require the other to satisfy its burden of
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proof by clear and convincing evidence is inapposite to this

pr oceedi ng.

14.1 Adm nistrative Conplaint and Energency O der

363. The burden of proof borne by the District nust be
satisfied by a preponderance of the evidence unless the action
proposed by the District is punitive in nature. Section

120.57(1)(h) and (j). C ., Departnment of Banking and Fi nance,

Di vision of Securities and |Investor Protection v. Oshorne Stern

and Conpany, 670 So. 2d 932, 935 (Fla. 1996) and Ferris v.

Turlington, 510 So. 2d 292, 294 (Fla. 1987)(the standard of proof
is "clear and convincing"” in admnistrative proceedings that are
punitive in nature). The agency action proposed in the
Adm ni strative Conplaint is not punitive in nature.

364. The District does not seek to inpose a fine, restrict
a professional or occupational |icense, or otherw se inpair the

substantial interests of a person. Cf., Gsborne Stern, 670 So.

2d at 935 (admnistrative fines are punitive and subject to

"cl ear and convincing" standard of proof); Lathamv. Florida

Comm ssion on Ethics, 694 So. 2d 83 (Fla. 1st DCA 1997), reh'g

deni ed (ethical sanctions inplicate a |loss of |ivelihood and nore
and are subject to "clear and convincing" standard of proof).

In order for the District to seek civil penalties from Mddern
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pursuant to Section 373.129(5), the introductory paragraph in
Section 373.129 expressly requires the District to:

: comence and nmi ntain proper and

necessary actions and proceedi ngs in any

court of conpetent jurisdiction.

365. Only circuit courts have jurisdiction to inpose
"civil" penalties. An adm nistrative |aw judge may inpose only
"adm ni strative" fines specifically authorized by statute or
rule. Neither Section 373.129, 373.430, nor 373.430(2)
authorizes an admnistrative fine in this proceeding. The
District has not proposed a fine.

366. The agency action authorized in the Energency Order is

not punitive. The Energency Order, in relevant part, authorizes

the Wldlife Service to construct two weirs in the Refuge.

14.2 Exenptions

367. The District contends that Respondents nust prove the
entitlement to exenptions by clear and convincing evidence. In
Deseret, 7 Fla.Supp. 2d at 64, the trial court required the
| andowner to prove entitlenment to an exenption by clear and
convincing evidence. The circuit court relied on a 1933 deci sion
in Fix, 151 So. at 512.

368. Section 120.57(1)(h) did not exist in 1933 when the

Florida Suprenme Court entered its decision in Fix. Furthernore,

120



Section 120.57(1)(h) is limted to adm nistrative proceedi ngs and
does not apply to a circuit court proceeding.

369. When the appellate court did not overturn the clear
and convincing standard applied by the circuit court in Deseret,
the decision did not obviate the application of Section
120.57(1)(h) to adm nistrative proceedings. The standard of
proof nust be determ ned by reference to the underlying statutory

framework. J.WC. Conpany, 396 So. 2d at 787. Thus, findings of

fact relevant to the exenptions clainmed by Mddern are statutorily

required to be based on a preponderance of the evidence.

14.3 Unadopted Rul es

370. As previously discussed, many simlarities exist in
statutory terns that prescribe the burden of proof in challenges
to proposed rules, pursuant to Section 120.56(2), and in
chal |l enges to agency statenents pursuant to Section 120.57(1)(e).
However, the standard of proof in challenges to proposed rules is
uncertain.

371. Sone courts have held that the preponderance of
evi dence standard does not apply to challenges to proposed rules.

Agency for Health Care Adm nistration, Board of Cinical

Laboratory Personnel v. Florida Coalition of Professional

Laboratory Organi zations, Inc., 718 So. 2d 869, 871 (Fla. 1st DCA

Sept. 4, 1998), reh'g. denied; Board of Cinical Laboratory
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Personnel v. Florida Association of Bl ood Banks, 721 So. 2d 317,

318 (Fla. 1st DCA Aug. 3, 1998), reh'g. denied. Conpare, GCeneral

Tel ephone Co. of Florida v. Florida Public Service Conm ssion,

446 So. 2d 1063, 1067 (Fla. 1984) (quantitative standard such as
conpetent and substantial evidence is inapplicable to challenge
to proposed rules; and "reasonably related test” is the

appropriate standard for review), wth Consoli dated-Tonoka, 717

So. 2d at 78-79 and Departnent of Business and Professional

Regul ation v. Cal der Race Course, 724 So. 2d 100, 101 (Fla. 1st

DCA July 29, 1998), reh'g denied (both holding that Section

120.52(8) has overruled the "reasonably related" test). Until
there is a specific judicial determnation to the contrary,
Section 120.57(1)(h) requires that an agency nust prove by a
preponder ance of the evidence that an unadopted rule satisfies

the requirenments of Section 120.57(1)(e)2a-g.

15. Fi fth Amendment

372. The District argues that an adverse inference should
be drawn fromthe invocation by M. Charles Mehle and M.
M chael Moehle of their Fifth Anmendnent protection against self-
incrimnation. An adverse inference nay be drawn fromthe
invocation of a party's Fifth Arendnent protection against self-

incrimnation. Atlas v. Atlas, 708 So. 2d 296, 299 (Fla. 4th DCA

1998); 8 J. Wgnore, Evidence Section 439 (MNaughton rev. 1961).
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373. The inference is discretionary and not mandatory. No
inference is drawn fromthe invocation of the Fifth Arendnent in
this proceeding. No such inference is required to nmake rel evant
findings of fact and conclusions of lawin this case. The
testinmony of M. Daniel MConnell and M. Randy MConnell was
credi bl e and persuasi ve and supported by other conpetent and

substanti al evi dence.

16. Energency Order and Admi ni strative Conpl ai nt

374. The District satisfied the burden of proof required to
support the Energency Order. A preponderance of the evidence
supports the factual and | egal allegations in the Enmergency O der
and the agency action authorized in the Energency Order.

375. Section 373.119(2) authorizes the procedure foll owed
and action taken in the Energency Order. The energency action
was reasonably necessary to avoid the threat to environnental
concerns and the harmto such concerns that could have resulted
froma delay in taking tinmely action. The Enmergency Order did
not violate applicable due process requirenents. Wst Coast

Regi onal Water Supply Authority v. Southwest Florida Water

Managenent District, 646 So. 2d 765, 766 (Fla. 5th DCA 1994),

reh'g denied. The record supports the Energency Order and does

not provide a sufficient basis for quashing the order at the

conclusion of the hearing. Id.
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376. The Enmergency Order states with particularity the

facts supporting the finding of an enmergency. Conpare, Denney v.

Conner, 462 So. 2d 534, 536-537 (Fla. 1st DCA 1985) (energency
order issued pursuant to Section 120.59(3) was factually
sufficient even though the order did not allege that destroyed
trees were healthy or infected with citrus canker). For reasons
stated in earlier findings and incorporated here by this
reference, the evidence supports the facts alleged in the
Emergency Order as well as the agency action taken pursuant to
t he Energency Order.

377. The District satisfied the burden of proof required to
support the Admi nistrative Conplaint. A preponderance of the
evi dence supports the factual and | egal allegations in the

Adm ni strative Conplaint and the agency action proposed therein.

17. Permtting Requirenents

378. In relevant part, Section 373.413(1) provides:

Except for the exenptions set forth herein,
the . . . departnent may require such permts
and i npose such reasonabl e conditions as are
necessary to assure that the . . . alteration
of any stormnat er nanagenent system. . . or
works will conply with the provisions of this
part and applicable rules . . . and will not
be harnful to the water resources of the
district.

379. In relevant part, Section 373.416(1) provides:
Except for the exenptions set forth in this
part, the . . . departnment may require such
permts and i npose such reasonabl e conditions
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as are necessary to assure that the operation
or mai ntenance of any stormiwat er managenent
system. . . or works will conmply with the
provi sions of this part and applicable rules
. . . wll not be inconsistent wth the
overall objectives of the district, and w ||
not be harnful to the water resources of the
district.

380. Pursuant to the perm ssive authority in Sections
373.413(1) and 373.416(1), the District requires a permt for the
alteration, operation, and mai ntenance of a stormiwater nmanagenent
systemor works. NS1, EW, and the |arger systemeach are a
st or mvat er managenent system or works within the neaning of

Section 373.403(5) and (10) and Rul e 40C-4.021(25) and (31).

17.1 Mnai nt enance

381. The District does not expressly charge Modern with the
mai nt enance of NS1 and EWL. without a permt. |In relevant part,
the Adm ni strative Conpl aint alleges:
32. Respondent's [Modern] alteration and
operation of the two preexisting ditches
W t hout being authorized by a permt issued
by the District constitute a violation of
Sections 373.413 and 373. 416, and Sections
40C-4.041(1), 40C4.041(2)(b)2., and 40C
4.041(2)(b)8. :

Adm ni strative Conplaint at 10.

382. The District charges Modern with the mai ntenance of
NS1 and EWL wi thout a permt by necessary inplication. In
relevant part, the Adm nistrative Conplaint alleges:

30. Pursuant to Rule 40C-4.041 . . . permts
are required for the construction,
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al teration, maintenance, or operation of
surface water managenent systens.

31. Because the ditches . . . have not been
mai nt ai ned for over 30 years and because
dredge material was placed in wetlands, the
mai nt enance exenption in 403.813(2)(Q)
does not apply to the ditch alteration work
done in the instant case.
Adm ni strative Conplaint at 9-10.
383. The allegation that the excavation does not qualify
for mai ntenance exenptions is unnecessary wthout an inplied
all egation that the excavation constitutes naintenance.
Mai nt enance exenptions, by necessary inplication, apply only to
work that is maintenance.
384. The burden of proof is on the District to show that
t he excavation of NS1, EW, and the larger systemsatisfied the
definition of "maintenance" in Section 373.403(8) and Rul e 40C
4.021(20). The term "maintenance" is defined, in relevant part,
to nean:
remedi al work as may affect the safety
of any . . . works, but excludes routine
cust odi al mai nt enance.
Section 373.403(8).
385. Among other things, the District nust prove that the
excavation of NS1 and EWM was not "routine custodial maintenance"
that is excluded fromthe statutory definition of "nmaintenance."

As previously discussed in the Findings of Fact and incorporated

here by this reference, an exclusion is not an exenption. The
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exclusion of routine custodial maintenance is one of the elenents
of the statutory definition of nmaintenance. The District has the
burden of proving that the excavation in 1997 satisfied the
statutory requirenents within the definition of maintenance,
i ncl udi ng proof that the excavation was not an excluded activity.
386. The District satisfied its burden of proof. No part
of the excavation of NS1, EW, and the larger systemin 1997 was
routine or custodial. The extent of the excavation exceeded the
scope of routine custodial maintenance. Deseret, 489 So. 2d at
61. Cf. SAVE, 623 So. 2d at 1203 (distinguishing the holding in
Deseret, in relevant part, based on differences in the extent of

wor k per f orned).

17.2 Ateration
387. The term"alteration” is defined, in relevant part, in
Section 373.403(7) and Rule 40C 4. 021(2)as neani ng:
: to extend . . . works beyond
mai ntenance in its original condition,
i ncl udi ng changes which may increase . . .
the flow. . . of surface water which may
affect the safety of such . . . works.
Section 373.403(7).
388. Part of the excavation in January 1997 was defined as
an alteration of NS1, EWL, and the larger systemwthin the

meani ng of Section 373.403(7) and Rul e 40C-4.021(2). That part

of the excavation extended NS1 and EWL beyond mai nt enance in
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their original condition before the excavation. It included

changes that increased the flow of surface water

17.3 Safety

389. Even though the excavation in 1997 did not affect the
safety of NS1 and EWL, both the maintenance and the alteration of
NS1 and EW satisfied their respective definitions in Section
373.403(7) and (8) and Rule 40C-4.021(2) and (20). \When the
| egislature uses the term"may" in Section 373.403(7) and (8),
the termnust be defined by its common and ordi nary neaning
unl ess such a neaning would frustrate legislative intent for the

statute. Cole Vision Corporation v. Departnent of Business and

Prof essi onal Regul ati on, Board of Optonetry, 688 So. 2d 404, 410

(Fla. 1st DCA 1997); Eager v. Florida Keys Agueduct Authority,

580 So. 2d 771, 772 (Fla. 3d DCA 1991), review denied, 591 So. 2d

181; Boca Raton Artificial Kidney Center, Inc. v. Departnent of

Heal th and Rehabilitative Services, 493 So. 2d 1055, 1057 (Fl a.

1st DCA 1986), reh'g deni ed; Gar-Con Devel opnent, Inc. v.

Depart ment of Environnental Regul ation, 468 So. 2d 413, 415 (Fl a.

1st DCA 1985), rev. denied, 479 So. 2d 117; Departnment of Health

and Rehabilitative Services v. MTigue, 387 So. 2d 454, 456 (Fl a.

1st DCA 1980). The term"may" is not defined in the enabling
|l egislation, is not a scientific term and is not a word of art.

The term should be given its plain and ordinary neaning. State,
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Departnent of Business Regul ation, Division of Al coholic

Beverages and Tobacco v. Salvation Limted, Inc., 452 So. 2d 65,

67 (Fla. 1st DCA 1984).

390. If the term"nmay" were construed to nmean "shall," the
result would exclude fromthe permtting requirenments any
alteration that only affected the function and capacity of a
covered systemor works and did not affect its safety. Such a
construction would constrict the scope of public interest
protected by Chapter 373 and frustrate the | egislative intent
stated in Sections 373.413(1) and (6), 373.016, and 403. 021.
Statutes intended to protect the public should be liberally

construed in favor of the public. Samara Devel opnent, 556 So. 2d

at 1100. The legislature is presuned to enact effective |laws and

does not intend any act to be a nullity. See, e.g., North M am

Ceneral Hospital v. Central National Life |Insurance Conpany, 419

So. 2d 800, 802 (Fla. 3d DCA 1982) and Gty of Indian Harbour

Beach v. City of Ml bourne, 265 So. 2d 422, 423 (Fla. 4th DCA

1972) (courts should avoid interpretation that renders
| egi slatively created provision ineffective or purposel ess),

reh' g denied. Conpare, Byrd v. Richardson- G eenshi el ds

Securities, Inc., 552 So. 2d 1099, 1102 (Fla. 1989) and Vil di bil

v. Johnson, 492 So. 2d 1047, 1049 (Fla. 1986) ( hol di ng t hat

literal context nust yield to legislative intent).
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17.4 (Qperation

391. Part of the excavation in 1997 is defined as an
operation of NS1 and EW. for which a permt is required in
Section 373.416. The term"operation” is not defined by statute
and nust be defined by its plain and ordinary nmeaning. Cole
Vision, 688 So. 2d at 410.

392. The excavation involved a series of acts perforned to

effect a certain purpose or result. The American Heritage

Dictionary 871 (second college ed. 1982) ("Dictionary"). It also

created a new process or new way of operating over time. |Id.

17.5 Integrated Transaction

393. In this proceeding, the facts show that the excavation
of NS1 and EWL consisted of three separate steps perforned in a
single integrated transaction. Each step in the transaction
satisfied the respective definitions of naintenance, alteration,
and operation for which Sections 373.413 and 373. 416 i npose
separate permtting requirenents.

394. The first step in the transaction satisfied the
statutory definition of "maintenance." That step involved only
remedi al work other than routine custodial maintenance. The
second step progressed in scope to an alteration. It extended
t he ditches beyond maintenance in their original condition and

i ncl uded changes that increased the flow of surface water. The
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third step involved the operation of N\ and EWM in a new way and
at an increased | evel of operation that did not exist before the
excavati on.

395. If the excavation had been halted after the first step
in the transaction, the conpleted step would have required a
permt as maintenance unless it qualified for a mai ntenance
exenption. Each step in the transaction resulted in separate
i npacts on the overall objectives of the District and created
separate and different risks of harmto the water resources of
the District.

396. One of the purposes of the permtting requirenents in
Sections 373.413 and 373.416 is to prevent the maintenance,
alteration, and operation of drainage ditches, such as NS1 and
EWL, in a way that is inconsistent wwth the | egislative goals
stated in Sections 373.413(1), 373.416(1), 373.016, and 403. 021.
The | egislative goals for Chapter 373 and Chapter 403 are
intended to protect natural resources vital to the public.
Statutes intended to protect the public should be liberally

construed in favor of the public. See, e.g, Samara Devel opnent,

556 So. 2d at 1100-1101 (the Interstate Land Sal es Ful
Di scl osure Act was intended to protect the public and shoul d be

liberally construed); Town of Indialantic v. McNulty, 400 So. 2d

1227, 1233 (Fla. 5th DCA 1981) (coastal construction |line

permtting requirenents are intended to protect val uabl e natural
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resources in the public interest frominprudent construction and
shoul d be bal anced agai nst the threat of harm from proposed
construction). Chapter 373 and Chapter 403 are best served by
eval uating the inpacts of each step in a single integrated
transaction as well as the cunulative inpacts of the transaction
as a whol e.

397. |If separate steps in a single transaction were viewed
as nutually exclusive, the recognition of one step, such as
mai nt enance, would require the inpacts of the other steps to be
excluded fromconsideration. Simlarly, the exenption of one
step, such as maintenance, arguably would require the exenption
of other steps that were excluded from consideration. The result
of either alternative could greatly expand the scope of the
mai nt enance exenptions and significantly constrict the salutary
pur poses of Chapter 373 and Chapter 403.

398. The legislature does not intend any enactnent to be a

nullity. Sharer v. Hotel Corporation of Anerica, 144 So. 2d 813,

817 (Fla. 1962). Significance and effect nust be accorded each
section in Chapter 373 and Chapter 403 in a manner that gives

effect to each chapter as a whole. Villery v. Florida Parole and

Probati on Conm ssion, 396 So. 2d 1107, 1111 (Fla. 1980),

corrected on reh'g denied; State v. Gale Distributors, Inc., 349

So. 2d 150, 153 (Fla. 1977), reh' g denied; Ozark Corporation v.
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Pattishall, 185 So 333, 337 (Fla. 1938); Topeka |Inn Managenent v.

Pate, 414 So. 2d 1184, 1186 (Fla. 1st DCA 1982).

17.6 Est oppel

399. Respondents all ege nunerous acts which allegedly
provide a basis for estopping the District fromenforcing the
permtting requirenents in Sections 373.413 and 373.416. An
agency is estopped fromenforcing authorized action only where

the agency msrepresents a material fact. Tri-State Systens,

Inc. v. Departnent of Transportation, 500 So. 2d 212, 215-216

(Fla. 1st DCA 1986). Estoppel does not operate upon a m stake of
law. 1d.
400. Respondents nmust prove three elenents to estop the
District fromits proposed action in this proceedi ng.
Respondent s nust show.
(1) a representation by an agent of the
state as to a material fact that is contrary

to a later asserted position;

(2) reasonable reliance on the
representation;

(3) a change in position detrinental to the
party cl ai m ng estoppel caused by the
representation and reliance thereon.

Harris v. State, Departnment of Admi nistration, Division of State

Enpl oyees' Insurance, 577 So. 2d 1363, 1366 (Fla. 1st DCA 1991).

401. A determ nation of whether estoppel applies in a

particul ar case requires a factual exam nation of the evidence of
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record. Departnent of Labor and Enpl oynent Security v. Little,

588 So. 2d 281, 282 (Fla. 1st DCA 1991)(findings of fact do not
support estoppel); Harris, 577 So. 2d at 1367 (the i npedi nent
relates to the lack of sufficient record pertaining to reasonable
reliance and detrinental change in Respondents' position). The
evi dence presented by Respondents is not sufficient to satisfy
the three essential requirenments for estoppel.

402. Respondents failed to show that the District
m srepresented a material fact that would estop the District from
enforcing statutory permtting requirenents. Respondents failed
to show that they relied to their detrinent on any

m srepresentation of a material fact. Conpare Harris, 577 So. 2d

at 1367 (the lack of sufficient evidence), Nelson R chard

Advertising v. Departnment of Transportation, 513 So. 2d 181, 183

(Fla. 1st DCA 1987)(inplicit acceptance by agency representatives
of factual understanding by applicant does not satisfy

requi renents of estoppel), and State of Florida Departnent of

Envi ronmental Protection v. C P. Developers, Inc., 512 So. 2d

258, 263 (Fla. 1st DCA 1987)(doctrine of equitable estoppel
i nappl i cabl e when record shows di spute of fact between the

parties); with Council Brothers, Inc. v. Gty of Tallahassee, 634

So. 2d 264, 266 (Fla. 1st DCA 1994) (m sunderstandi ng of the | aw
does not transform factual representations into |egal

representations) and Warren v. Departnent of Adm nistration, 554
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So. 2d 568, 570 (Fla. 5th DCA 1989)(record supported finding of

estoppel). See also Title Plus v. Al banese, 546 So. 2d 93, 94

(Fla. 1st DCA 1989) and Jones v. Citrus Central, Inc., 537 So. 2d

1123, 1127 (Fla. 1st DCA 1989) (for cases discussing an inference

adverse to a party).

17.7 Inpairnent of Property Ri ghts

403. As a threshold matter, the undersigned has no
jurisdiction to determ ne the existence, nature, and extent of
the property rights of Respondents whether an alleged property
right is a fee estate or an easenent such as a drai nage easenent.

Buckl ey v. Departnment of Health and Rehabilitative Services, 516

So. 2d 1008, 1009 (Fla. 1st DCA 1987), reh'g denied.

Jurisdiction over such matters lies in the circuit court. State

ex rel Departnment of General Services v. WIllis, 344 So. 2d 580,

588 (Fla. 1st DCA 1977). \Wen issues before an admnistrative
agency are intertwined with issues that can only be decided by a
circuit court, the circuit court nust decide the issues over

which it alone has jurisdiction. See, e.g., Departnent of

Busi ness Regul ati on, Division of Al coholic Beverages and Tobacco

v. Ruff, 592 So. 2d 668, 668 (Fla. 1991) (energency rules were

intertwined with constitutional issues), reh'g denied.

404. Assum ng arguendo that Respondents possess the

easenents they contend are being inpaired, the regulatory
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framewor k of permts and exenptions authorized in Chapter 373 and
Chapt er 403 does not inpair the right of Respondents to use their
easenents to capture, discharge, and use water for purposes
permtted by law, within the nmeaning of Section 373.406(1). The
regul atory framework i nposed on Respondents by applicable
statutes and rules is no nore severe or strict than is reasonably
necessary to achieve the purposes of a valid state police power.
McNul ty, 400 So. 2d at 1232.

405. There is no question that the police power of the
state can be used to protect and preserve the environnent.

McNulty, 400 So. 2d at 1231; Gty of Mam Beach v. First Trust

Co., 45 So. 2d 681, 684 (Fla. 1949), reh'g denied. A prohibited

limtation on the use of private property rights nust be nore
than a limtation on "the highest and best" use of the property.
McNul ty, 400 So. 2d at 1232.

406. The burden of proving the effect of a regulatory
statute or rule is on Respondents. |d. The harmintended to be
prevented for the public good nmust be wei ghed agai nst the owners
rights in the private property at issue. |d.

407. Respondents failed to satisfy their burden of proof.
Respondents retain whatever rights they enjoy in the drainage
ditches and are not prevented fromenjoying those rights in a
manner conpatible with applicable permtting and exenption

statutes and rules. See Florio v. Gty of Mam Beach, 425 So.
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2d 1161, 1162 (Fla. 3d DCA 1983)(inclusion in redevel opnment area

di d not preclude ownership rights and renovation), reh' g deni ed.

18. Mai ntenance Exenption

408. The question of whether the excavation of NS1 and EW
qualifies for a nmai ntenance exenption nust be answered in two
parts. The threshold issue is whether, as the D strict contends,
t he cl ai ned mai nt enance exenptions apply only to routine
custodi al mai ntenance. |f the scope of the exenption is not
limted to routine custodial mai ntenance, it is necessary to
determ ne whet her the excavation of NS1 and EW qualifies for any

of the exenptions clainmed by Respondents.

18.1 Routine Custodial Mi ntenance

409. The District contends that maintenance exenptions
apply only to routine custodial maintenance. For reasons
previously stated and incorporated here by this reference, the
District is incorrect. M ntenance exenptions apply to
mai nt enance. Mi ntenance excl udes routine custodi al maintenance.
See Sections 373.403(8) and 403.813(2)(g) and Rul es 40C 4. 021(20)
and 40C-4.051(11)(c).

410. The District cites several cases in support of its
contention and argues that both the District and the ALJ are
bound to follow these cases. |In relevant part, the District

states:
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37. Florida Courts and agenci es have
consistently interpreted and applied the

mai nt enance exenption to include the

requi renent that the dredgi ng nust be
conducted as part of routine custodi al

mai nt enance to mai ntain an existing,
functional systemto its original design
specifications so that it remains usable for
its intended purpose. (enphasis supplied)

St. Johns River Water Managenent District v.
Cor poration of the President of the Church of
Latter-Day Saints, 7 Fla.Supp. 61,66 (Fla.
9th Gr. C. 1984), aff'd 489 So. 2d 59 (Fl a.
5th DCA 1985), rev. denied 496 So. 2d 142
(Fla. 1986); Save the St. Johns River v. St.
Johns River Water Managenent District, 623
So. 2d 1193 (Fla. 1st DCA 1993); Departnent
of Environnental Regulation v. C G

I nvest nent of Pol k County, Inc., Case No. GC
X86-781 (Fla. 10th Gr. C. 1990); St. Johns
Ri ver Water Managenent District v. Henson, 36
Fla. Supp. 2d 132 (Fla. 4th Gr.C. 1989);
Janmes Bunch and Santa Rosa County Board of
County Conm ssion v. Departnent of

Envi ronnmental Protection, 19 F.A L. R (Fla.
Dept. Env. Prot. 1997); In Re Petition for
Decl aratory Statenment by Janmes D. Bunch, 18
F.A L.R 4031, 4035-36 (Fla. Dept. Env. Prot.
1996); Manasota-88 v. Hunt Building Corp., 13
F.ALR 927 (Fla. Dept. Env. Reg. 1991);
Ericson Marine v. Departnent of Environnenta
Regul ation, 8 F.A . L.R 5092 (Fla. Dept. Env.
Reg. 1986); Island Devel opers Ltd. v.
Department of Environnental Regul ation, 6
F.AL.R 5042 (Fla. Dept. Reg. 1983).

38. Neither the District nor an ALJ is free
to reinterpret the maintenance exenption.

The District nmust "follow the interpretations
of statutes as interpreted by the courts of
this state, if there is a controlling
interpretation by a district court of appeal
in this state, the [agency] nust follow it

: [ and] nust adhere to the interpretation
given by those courts. Failure to do so puts
the constitutional structure of the court
system at risk and such conduct cannot be
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tolerated.” M kol sky v. Unenpl oynent Appeal s
Comin, 721 So. 2d 738 (Fla. 5th DCA 1998).

District PRO at 83-84.
411. The District is correct. The District and the ALJ
must follow the decisions of the district courts of appeal in

this state. M kol sky v. Unenpl oynent Appeal s Comm ssion, 721 So.

2d 738, 740 (Fla. 5th DCA Sept. 11, 1998), notion for

certification denied (Nov. 6, 1998). In SAVE, the First District

Court of Appeal expressly rejected the contention that the
mai nt enance exenption in Section 403.813(2)(g) is limted to
"routine custodial nmaintenance.” In relevant part, the court
hel d:

This brings us to SAVE' s third contention,
that Smth wholly failed to qualify for an
exenption under subsection 403.813(2)(Q).
This is a multifaceted argunent that we
reject in all respects. SAVE cites no
statute, rule, or other authority to support

its contention that . . . the exenption under
this subsection is limted to "routine" or
"custodial" maintenance. . . . Subsection

403.813(2)(g) requires only that the dike be
restored to "its original design
specifications."”

SAVE, 623 So. 2d at 1202.

412. In SAVE, the court explained the basis for the
appel late court's decision in Deseret. In relevant part, the
court in SAVE said:

: the [Deseret] court held that the
appl i cant seeking to rebuild di kes on ranch
| and was not entitled to a subsection

403. 813(2) (g) nai ntenance exenption for two
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reasons: (1) the church had failed to carry
its burden of proving the original design
specifications . . ., and (2) the rebuilding
woul d require extensive work since the dikes
had not been maintained for over 25 years,
t he di ke system had subsi ded, and the dike
failed to keep water off the ranch during
t hat peri od.

SAVE, 623 So. 2d at 1203.

413. Neither of the district courts in SAVE and Deser et
recogni zed, as a basis for their respective holdings, the ruling
by the trial court in Deseret that maintenance exenptions apply
only to routine custodial maintenance. The District and the ALJ
are bound by the district court decisions in SAVE and Deseret.

414. The circuit court decision in Deseret and the other
two circuit court decisions cited by the District are not
controlling in this proceeding. First, they are not district
court decisions. Second, they are not binding to the extent they
are in conflict wwth the district court decisions in SAVE and
Deser et .

415. The five decisions of adm nistrative agencies cited by
the District are neither district court cases nor circuit court
cases. The requirenent that great weight nust be given to an
adm nistrative construction of a statute by the agency

responsible for its admnistration is limted to matters infused

w th agency expertise. Zopf v. Singletary, 686 So. 2d 680 (Fl a.

1st DCA 1997), reh'g denied; SAVE, 623 So. 2d at 1202.
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416. Application of the District statenent is not infused
W th agency expertise. It requires no technical expertise in
engi neering, hydrol ogy, excavation, wetlands managenent, or the
pl acenent and construction of weirs. However, the statenent does
require the ability to read SAVE and Deseret in concert with the
pl ai n | anguage of Section 373.403(8) and Rul e 40C-4.021(20).

417. Even if the District's contention were infused with
agency expertise, the contention is clearly erroneous. SAVE, 623
So. 2d at 1202. The District's statutory construction "incl udes"”
routi ne custodi al maintenance in "maintenance" that nust qualify
for an exenption or obtain a permt. The statute "excludes”
routi ne custodi al maintenance from "mai ntenance" that nust either
qualify for an exenption or obtain a permt. The District's
statutory construction conflicts with the clear terns of the
statute. The statute controls any conflict or anbiguity between

the ternms of the statute and the unadopted rule. See Hughes v.

Variety Children's Hospital, 710 So. 2d 683, 685 (Fla. 3d DCA

1998); Johnson v. State, Departnent of H ghway Safety & Mtor

Vehicles, Division of Driver's Licenses, 709 So. 2d 623, 624

(Fla. 4th DCA 1998) (statute prevails over adopted rule that

conflicts with statute); Wllette v. Air Products, 700 So. 2d

397, 401 (Fla. 1st DCA 1997)(statute controls any conflict

bet ween statute and rule), reh'g denied; Florida Departnent of

Revenue v. A Duda & Sons, Inc., 608 So. 2d 881,884 (Fla. 5th DCA
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1992) (conflict between a subsequent statute and preexisting rule
does not give rise to anbiguity in the subsequent statute), reh'g

deni ed; Roberts v. Departnent of Professional Regul ation,

Construction Industry Licensing Board, 509 So. 2d 1227, 1227

(Fla. 1st DCA 1987)(agency interpretation that statute requires
four years' experience as "certified contractor,” rather than
"bui l ding contractor,"” inposes a requirenent not found in the

statute); Board of Optonetry, Departnent of Professional

Regul ation v. Florida Medical Association, Inc., 463 So. 2d 1213,

1215 (Fla. 1st DCA 1985)(proposed rule in conflict with statute

is invalid), reh' g deni ed.

418. Like Section 373.403(8), Rule 40C-4.021(20) defines
mai nt enance to exclude routine custodial maintenance from
mai nt enance that nust either obtain a permt or qualify for an
exenption. The unadopted rule includes routine custodi al
mai nt enance in nmai ntenance that nust either obtain a permt or
qualify for an exenption. The unadopted rule conflicts with the
unanbi guous | anguage of the rule. An agency's construction that
conflicts with the unanbi guous | anguage of the rule is clearly

erroneous. Legal Environnental Assistance Foundation, Inc. v.

Board of County Comm ssioners of Brevard County, 642 So. 2d 34,

36 (Fla. 1994); Arbor Health Care Conpany v. State, Agency for

Heal th Care Adm nistration, 654 So. 2d 1020, 1021 (Fla. 1st DCA
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1995); Departnent of Natural Resources v. Wngfield Devel opnent

Conpany, 581 So. 2d 193, 197 (Fla. 1st DCA 1991), reh'g deni ed.

18.2 Exenption Requirenents

419. Respondents claimentitlenent to the mai ntenance
exenptions authorized in Section 403.813(2)(f) and (g); and Rul es
40C-4.051(2)(a)1 and 3, 40C-4.051(11)(b), and 40C 4.051(11)(c).
Respondents have the burden of proving by a preponderance of the
evi dence that the excavation of NS1 and EWL satisfies the
requi rements for each exenption. SAVE, 623 So. 2d at 1203;
Desert, 489 So. 2d at 61.

420. Respondents failed to show they are entitled to any of
the cl ai ned exenptions. Respondents failed to show that they
satisfied essential requirenents in Section 403.813(2)(f) and (Qg)
and in Rules 40C4.051(2)(a), 40C4.051(11)(b), and 40C

4.051(11) (c).

18.3 Drai nage Easenents

421. The |l egislature anended Section 403.813(2)(f) to add
an exenption for maintenance dredgi ng of certain drai nage
easenents. The anendnents becane effective on Cctober 1, 1997

1997 Laws of Florida, Chapter 97-22, Section 4, page 152.

422. In relevant part, the 1997 anendnments exenpt:

: previ ously dredged portions of natural
wat er bodies within . . . drai nage easenents
whi ch have been recorded in the public
records of the county. . . . provided that no
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Si

gni ficant inpacts occur to previously

undi sturbed natural areas . . . and best
managenent practices for erosion sedi nent
control are utilized to prevent bank erosion
and scouring and to prevent . . . dredged
mat eri al [and] del eterious substances from

di scharging into adjacent waters during

mai nt enance dredging. Further . . . an
entity that seeks an exenption nmust notify
the . . . water managenent district . . . at

| east 30 days prior to dredgi ng and provide
docunent ati on of original design
specifications or configurations where such
exi st .

1997 Laws of Florida, Chapter 97-22, Section 3, pages 150-151.

423. As a threshold matter, the undersigned |acks

jurisdiction to determ ne the property rights of Respondents,

i ncludi ng recorded drai nage easenents. Cf. Ruff, 592 So.

668 (where ot her

i ssues, al

2d at

rights are intertwined with admnistrative

i ssues should be resolved in circuit court); Buckl ey,
516 So. 2d at 1009 (an administrative hearing is not the
appropriate forumto determne interests in property). Any

reasonabl e doubt as to jurisdiction should be resolved in favor

of arresting the further exercise of that power.

Edgerton v.

| nternati onal Conpany, 89 So. 2d 488, 490 (Fla. 1956); State v.

Atl antic Coast Line R Co.,

(Fla. 1908);

Fraternal Order of Police, Mam Lodge 20 v.

56 Fla. 617, 637, 47 So 969, 976

Cty of

Mam , 492 So. 2d 1122, 1124 (Fla. 3d DCA 1986), reh' g deni ed,

revid, City

of Mam v. Fraternal Order of Police, M am

Lodge
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20, 511 So. 2d 549, 551 (Fla. 1987) (uphol di ng agency deferral to
arbitrator to interpret contract).

424. Even if Respondents possess recorded drai nhage
easenents, the relevant anendnents to Section 403.813(2)(f) do
not apply to this proceeding. The anendnents becane effective on
Cctober 1, 1997, and the excavation at issue was conpleted in
January 1997.

425. Even if the drainage easenents described in the
statute were applied to the drai nage easenents clai ned by
Respondents, it is not determ native of whether Respondents
satisfied other requirenents for the exenption. |If Respondents
are entitled in Section 403.813(2)(f) to the benefits that travel
wi th the new provisions pertaining to drai nage easenents,
Respondents al so i ncur the burdens associated with the new
provi sions. For exanple, Respondents nust satisfy the new
requi renents for 30-day notice, no significant inpacts to
previ ously undi sturbed natural areas, and best managenent
practices. Respondents failed to satisfy the foregoing

requirenents in Section 403.813(2)(f).

19. Unadopted Rule

426. Respondents chall enge as an unadopted rule the
District's working definition of routine custodial maintenance.

Respondents allege that the "working" part of the definition
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[imts maintenance exenptions to routine custodial maintenance;
and to functioning ditches.

427. As previously discussed, the requirenent for routine
custodi al maintenance is intended to preserve the continuity of
function for a drainage ditch. Therefore, the requirenent for
routi ne custodi al maintenance the requirenent that a ditch nust
be functioning. The limtation of maintenance exenptions to
functioning ditches is addressed hereinafter only in the context

of the requirenent for routine custodial maintenance.

19.1 Procedural |ssues

428. The District argues that Respondents have not raised a
chal l enge to the unadopted rule in their petitions in the
proceedi ng conducted pursuant to Section 120.57(1). "Nor could
they," the District asserts, because the pleadings fromthe rule
chal | enge cases filed pursuant to Section 120.56(4) do not carry
over to this proceeding.

429. The District's argunent is correct as far as it goes.
The pleadings fromthe rule chall enge cases under Section
120.56(4) do not carry over to this proceeding. However, the
pl eadi ngs do not need to carry over for Section 120.57(1)(e) to
apply in this proceeding. Section 120.57(1)(e) authorizes a de
novo review of an unadopted rul e i ndependently of Section

120. 56( 4) .
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430. Nothing in Section 120.56(4) precludes Respondents
from chal | engi ng an unadopted rule in a ". . . proceeding
conducted pursuant to Section 120.57(1)(e). . . ." Section
120.56(4)(f). Nothing in Section 120.57(1)(e) requires
Respondents to file a separate petition in a proceedi ng conduct ed
pursuant to Section 120.57(1)(e) or to anend the original
petition in the Section 120.57(1) proceeding after discovering an
unadopt ed rul e.

431. The absence of a statutory requirenent for a separate
petition in Section 120.57(1)(e) acknow edges the practi cal
reality that an unadopted rule often remains invisible until the
bl ue spark in tine when it energes from evi dence adduced duri ng
the hearing. Section 120.57(1)(e) authorizes a substantially
affected party to challenge such a rule without first filing a
Separate petition in the sanme action in which the party
previously filed the original petition. Respondents filed their
petitions in this proceeding several nonths before they filed any
rul e chal |l enges pursuant to Section 120.56(4) and are not
requi red by Section 120.57(1)(e) to anend the original petitions

filed pursuant to Section 120.57(1).

19.2 Statutory Interplay

432. The District argues that judicial interpretations of

former Section 120.535, Florida Statutes (1995), apply to this
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proceeding. The District argues that those decisions state that
t he exclusive nethod to chall enge an agency's failure to adopt
agency statenents of general applicability as rules is found in

Section 120.56(4). Cf. Federation of Mbile Home Omers of

Florida, Inc. v. Florida Manufactured Housi ng Associ ation, Inc.,

683 So. 2d 586, 590 n.1 (Fla. 1st DCA 1996) and Christo v.

Fl ori da Departnent of Banki ng and Fi nance, 649 So. 2d 318, 321

(Fla. 1st DCA 1995), rev. dism ssed nem, 660 So. 2d 712 (Fl a.

1995) (in which the court considered statutory requirenents for
"expeditious" and "good faith rul emaki ng" now found in Section
120.56(4)).

433. The authority in Section 120.56(4) to chall enge an
unadopted rule does not nullify any portion of Section
120.57(1)(e). The legislature does not intend any enactnent to
be a nullity. Sharer, 144 So. 2d at 817. Significance and
ef fect nmust be accorded each section in Chapter 120 in a manner
that gives effect to Chapter 120 as a whole. Villery, 396 So. 2d

at 1111; Gale Distributors, 349 So. 2d at 153; Ozark Corporation,

185 So at 337; Topeka Inn, 414 So. 2d at 1186.

434. Sections 120.56(4) and 120.57(1)(e) were enacted in
the same act and relate to the sanme subject nmatter. 1996 Laws of
Fl ori da, Chapter 96-159, Sections 16 and 19, pages 180-188. Such

statutes must be considered in pari materia in a manner that

har noni zes them and gives effect to legislative intent for the
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entire act. Major v. State, 180 So. 2d 335, 337 (Fla. 1965);

Abood v. Gty of Jacksonville, 80 So. 2d 443, 444-445 (Fl a.

1955); Tyson v. Stoutamre, 140 So 454, 456 (Fla. 1932); Agency

for Health Care Adm nistration v. Wngo, 697 So. 2d 1231, 1233

(Fla. 1st DCA June 27, 1997); Armas v. Ross, 680 So. 2d 1130,

1130 (Fla. 3d DCA 1996); State Farm Miutual Autonobil e | nsurance

Conpany v. Hassen, 650 So. 2d 128, 133 n. 5 (Fla. 2d DCA 1995);

Schorb v. Schorb, 547 So. 2d 985, 987 (Fla. 2d DCA 1989);

Escanbi a County Council on Aging v. Goldsmth, 465 So. 2d 655,

656 (Fla. 1st DCA 1985); Jackson v. State, 463 So. 2d 373, 373

(Fla. 5th DCA 1985), reh'g denied. Such statutes are inbued with

the sane spirit and actuated by the sane policy.

435. Sections 120.56(4) and 120.57(1)(e) are successors to
former Sections 120.535 and 120.57(1)(b)15, Florida Statutes
(1995). Like their predecessors, Sections 120.56(4) and
120.57(1)(e) are intended to maxim ze the scope of statutory

rul emeki ng requirenents. House of Representatives Conmttee on

Governnental Qperations Final Bill Analysis & Econom c | npact

Statenent (HB 1879, 1991) at 3-4, Florida State Archives, Series
19, Box 2182 ("HB 1879"). Sections 120.56(4) and 120.57(1)(e),
whenever possible, should be construed as having a cumnul ati ve and
har noni ous effect, rather than a mutually exclusive effect, so as

to maxim ze the scope of statutory rul emaking requirenents.
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436. Sections 120.56(4) and 120.57(1)(e) are not redundant
statutes. Sections 120.56(4) and 120.57(1)(e) contain different
provisions that create different incentives for rul emaking and
al so provide different disincentives for failing to do so.

437. Section 120.56(4)(e), in relevant part, encourages
rul emaki ng by permtting an agency to rely on an unadopted rul e
if the agency satisfies two conjunctive requirenents. The agency
must proceed expeditiously and in good faith to rul enaki ng before
the entry of a final order; and the unadopted rule nust satisfy
the requirenents of Section 120.57(1)(e).

438. Section 120.57(1)(e) does not require expeditious and
good faith rul emaking as a condition of enforcing an unadopted
rule. |If a party wishes to require an agency to proceed to
rul emeki ng, the party nust file a petition pursuant to Section
120.56(4). Section 120.57(1)(e) does not authorize a challenge
to arule on the ground that the rule is an invalid exercise of

del egated |l egislative authority defined in Section 120.52(8)(a).

19.3 Rul e Defi ned

439. Section 120.57(1)(e) requires Respondents to prove
that the limtation of naintenance exenptions to routine
custodi al maintenance is a rule. Section 120.52(15), in rel evant
part, defines a rule to nean:

oo each agency statenent of general
applicability that inplenents, interprets, or

prescribes |law or policy or describes the
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procedure or practice requirenments of an
agency and . . . includes the anendnent or
repeal of a rule. The term does not include:

(a) Internal managenent nenoranda whi ch do
not affect either the private interests of
any person or any plan or procedure inportant
to the public and which have no application
out si de the agency.

Section 120.52(15).

19.3(a) Conjunctive Requirenents

440. The statutory definition of a rule creates a threshold
test that includes two conjunctive requirenents. There nmust be a
statenent; and the statenent nust be one of general

applicability.

19.3(a) (1) Statenent

441. The limtation of maintenance exenptions to routine
custodi al mai ntenance is a statenent wthin the neani ng of
Section 120.52(15). Although the statenent is expressed in the
Menmor andum t he Menorandumis only published evidence of the
statenent. The statenent exists and is applied i ndependently of
t he Menorandum

442. The District expresses and applies the statenent each
time the District takes agency action based on the statenent and
not just when the agency publishes a particular docunent that
captures the statenent in witing. The existence, terns, and

scope of the statenent are neasured on a de facto basis by the

151



effect of the statenent. The effect of the statenent energes
fromall of the evidence of record including, but not limted to,
the publication of the statenent in various docunents and the
consi stent enforcenent of agency action based on the statenent.
In other words, the statenent is defined not only by the talk the

agency tal ks, but also by the wal k the agency wal ks. See North

Broward Hospital District v. Eldred, 466 So. 2d 1210, 1210 (Fl a.

4th DCA 1985)(finding that a hospital is an agency on the grounds
that "if it |ooks, wal ks, quacks and swins |ike a duck, that is

what it is"), approved as nodified, Eldred v. North Broward

Hospital District, 498 So. 2d 911 (Fla. 1986). For other cases

anal yzing | egal issues based on the way facts "wal k and talk, "

see State v. OBrien, 633 So. 2d 96, 99 n.5 (Fla. 5th DCA

1994) (if it "quacks like a duck and waddl es |ike a duck" but
| acks "webbed feet,” it is not certain whether testinony is

WIllians rule evidence), rev. denied, 639 So. 2d 981 (1994);

Rubenstein v. Sarasota County Public Hospital Board, 498 So. 2d

1013, 1014 (Fla. 2d DCA 1986)(rejecting appell ant argunent that
if county organi zation "l ooks |ike a duck and quacks |ike a duck,

then it nust be a duck"); DeToro v. Dervan Investnents Limted

Corp., 483 So. 2d 717, 722 (Fla. 4th DCA 1986) (the ol d saying
that "if it looks |like a duck and wal ks like a duck . . . doesn't
necessarily apply"” to determ ne existence of partnership),

anended on reh. deni ed; Booker Creek Preservation, Inc. v.
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Pi nel l as Pl anning Council, 433 So. 2d 1306, 1308 (Fla. 2d DCA

1983) (rejecting argunment by appellant that county organi zation is
an agency on the ground that if it "looks Iike a duck and quacks

li ke a duck, then it nmust be a duck").

19.3(a)(1)[a] Law

443. The principle of law that Section 120.52(15) includes
unwitten statenments has existed for nore than 23 years. In
1976, the Florida Suprenme Court held that unwitten standards
i nposed by the Departnent of Revenue in connection with certain
bond requirenents were rul es and were unenforceabl e because they

had not been pronul gated pursuant to Section 120.54. Straughn v.

O Riordan, 338 So. 2d 832, 834 n. 3 (Fla. 1976).

444, The unwitten agency statenents at issue in Straughn
were requirenents: which the chief of the sales tax bureau
"considers"; for which the area supervisor "plays it by ear"; and
for which the Departnent itself had devel oped a "rule of thunmb."
Straughn, 338 So. 2d at 833 and n. 2. In rejecting unwitten
standards as invalid rules, the court observed that Chapter 120
has as one of its principal goals:

. the abolition of "unwitten rules" by
whi ch agency enpl oyees can act with
unrestrained discretion to adopt, change and

enforce governnental policy.

Straughn, 338 So. 2d at 834 n. 3.
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445. The requirenment to invalidate an unadopted rule is
i ntended to:
: cl ose the gap between what the agency
and its staff know about the agency's |aw and
policy and what an outsider can know.

McDonal d v. Departnent of Banking and Fi nance, 346 So. 2d 569,

580 (Fla. 1st DCA 1977).

446. In 1997, the First District Court of Appeal followed
the 1976 holding in Straughn. The court held that unwitten
agency procedures are statenents of general applicability and are

invalid rules. Departnent of H ghway Safety and Mt or Vehicles

v. Schluter, 705 So. 2d 81, 84 (Fla. 1st DCA 1997), reh'g deni ed.

The dissent, in relevant part, argued that there was no statenent
because the agency procedures had not been reduced to witing.

In rejecting the requirenent that a statenment be reduced to
witing, the majority stated:

The dissent's prinmary focus, as to the |ast
three of the disputed procedures, appears to
be that because none of the statenments had
been reduced to witing . . . they could not
be considered to conply with section
120.52(15)"'s definition of arule. In
espousing this position, [the dissent] has
failed to cite any authoritative |legislative
or judicial source for [its] novel
contention. Indeed, [its] reference to
Straughn v. OR ordan . . . supports an
opposite conclusion. Nothing in Straughn
reveal s that the court's decision was

i nfl uenced by the existence of witten
standards. In fact, the quotes from Straughn
regarding "unwitten rules"” and "invisible
pol i cy- maki ng" strongly suggest the contrary.
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Even if it were possible to interpret
Straughn as inplying that the standards there
attacked had been reduced to witing, any
deci sion which requires a witing as a
necessary ingredi ent of an unpublished rule
is, in our judgnent, clearly at variance with
the | egislative purpose behind the adoption
of the 1974 Admi nistrative Procedure Act.
(citations omtted)

Schluter, 705 So. 2d at 84.

447. The legal principle that unwitten agency statenents
fall within the anbit of Section 120.52(15) has been approved by
the |l egislature pursuant to the doctrine of |ong-standing
| egi slative reenactnent. Subsequent reenactnent of a statutory
provision that has received a definite judicial construction is
presuned to constitute |egislative approval of the judicial

construction. State ex rel. Szabo Food Services, Inc. of North

Carolina v. Dickinson, 286 So. 2d 529, 531 (Fla. 1973), reh'g

deni ed; Wl singhamv. State, 250 So. 2d 857, 859 (Fla. 1971);

Collins I nvestnment Conpany v. Metropolitan Dade County, 164 So.

2d 806, 809 (Fla. 1964), reh'g denied; Advisory Opinion to

Governor, 96 So. 2d 541, 546 (Fla. 1957) (en banc); Depfer v.

Wal ker, 125 Fla. 189, 169 So 660, 664 (Fla. 1935), on reh'g,

further reh' g denied; Cole Vision, 688 So. 2d at 408; Davies v.

Bossert, 449 So. 2d 418, 420-421 (Fla. 3d DCA 1984); Aronson V.

Congregation Tenple De Hrsch of Seattle, Washington, 138 So. 2d

69, 73 (Fla. 3d DCA 1962), reh'g denied.
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19.3(a)(1)[b] Evidence

448. Al though an unwitten agency statenent clearly falls
within the anbit of Section 120.52(15), the specific terns of a
particul ar statenment nust be established in the record.
Unwritten agency statenents nust be sufficiently described by the

party challenging the statenent as a rule. Aloha Uilities,

Inc., v. Public Service Conm ssion, 723 So. 2d 919, 921 (Fla. 1st

DCA January 31, 1999). See also Wgenstein v. School Board of

Leon County, 347 So. 2d 1069, 1072 (Fla. 1st DCA 1977) (school

board required to adopt superintendent's policy as a rule once

the board is aware of the policy); Krestview Nursing Hone v.

Department of Health and Rehabilitative Services, 381 So. 2d 240,

241 (Fla. 1st DCA 1979)(final agency action can occur in form of
summary letters, telephone calls, and other conventi onal
communi cations of governnent).
449. In this proceeding, Respondents adequately and
preci sely describe the statenent of the District. The Menorandum
expressly applies maintenance exenptions only to routine
custodi al mai ntenance. The terns of the statenent energe from
consi stent applications of the statenent evidenced in the record.
450. The District expresses the ternms of the statenent each
time the agency enforces action based on the statenent. Agency
statenents are expressed through agency action to enforce the

statenment. Cf. Reiff v. Northeast Florida State Hospital, 710
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So. 2d 1030, 1032 (Fla. 1st DCA May 27, 1998)(enforcenent of
clinical privileges in hospital by-laws is an invalid rule);

Federati on of Mobile Home Owmers, 683 So. 2d at 591-592

(unpromul gated policy of general applicability that repeals an
exi sting pronulgated rule is itself a rule under fornmer Section
120. 535 even when agency deni es exi stence of the unpronul gated

policy); Departnent of Revenue of State of Florida v. Vanjaria

Enterprises, Inc., 675 So. 2d 252, 255 (Fla. 5th DCA 1996)

(enforcenment of tax assessnment procedure in training manual is an
invalid rule); Christo, 649 So. 2d at 319 (enforcenent of "CAMEL"
ratings as a neans to recover costs of exam nation and
supervision of an institution is an invalid rule under fornmner

Section 120.535); Florida Public Service Conm ssion v. Central

Corporation, 551 So. 2d 568, 570 (Fla. 1st DCA 1989)

(adm nistrative order is invalid rule); MCarthy v. Departnent of

| nsurance and Treasurer, 479 So. 2d 135, 136 (Fla. 2d DCA 1985)

(letter establishing qualifications for eligibility and revoking

certification is invalid rule), reh' g deni ed; Departnent of

Adm ni stration, Division of Personnel v. Harvey, 356 So. 2d 323,

324 (Fla. 1st DCA 1977)(statenent denying application is an

invalid rule), reh' g denied; Al brecht v. Departnent of

Envi ronmental Regul ation, 353 So. 2d 883, 887 (Fla. 1st DCA 1977)

(orders may not be enployed to prescribe substantive standards),

cert. denied, 359 So. 2d 1210 (Fla. 1978).
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451. The statenent of the District is expressed through
directives issued by the Director and other District staff. An
agency statenent may be evidenced in its directives to agency

staff. Departnent of Revenue v. U.S. Sugar Corporation, 388 So.

2d 596, 597 (Fla. 1st DCA 1980) (deni al of request for tax refund
is an invalid rule when based on adm ni strative determ nation
that delivery to contract carrier, rather than to common carrier,

is a sale inside the state); Harris v. Florida Real Estate

Comm ssi on, 358 So. 2d 1123, 1126 (Fla. 1st DCA 1978)(directive
approved at neeting of Conm ssion which |imted use of nanme of
franchi sor unless it was preceded by individual broker nane was a

statenent and an invalid rule), reh'g denied, cert. denied, 365

So. 2d 711; State, Departnent of Admnistration v. Stevens, 344

So. 2d 290, 296 (Fla. 1st DCA 1977)(directive and guidelines
expressed in enpl oyee "bunping" and "retention" procedures and

gui delines are statenments and an invalid rule). See also Florida

Departnent of O fender Rehabilitation v. WAl sh, 352 So. 2d 575,

575 (Fla. 1st DCA 1977)(adm nistrative directive is a statenent
and an invalid rule).

452. The District statenent is expressed in the Menorandum
Agency nenoranda provide sufficient evidence of an agency

statenent defined as a rule. Departnent of Corrections v.

Sumer, 447 So. 2d 1388, 1390 (Fla. 1st DCA 1984) (st at enent

expressed in interoffice menorandum concerni ng prisoner
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visitation is an invalid rule); Anrs v. Departnent of Health and

Rehabilitative Services, District |V, 444 So. 2d 43, 45 (Fla. 1st

DCA 1983) (statenent expressed in docunent entitled "CSE Policy

Cl earance 79-6" is an invalid rule), reh'g denied; Florida State

University v. Dann, 400 So. 2d 1304, 1305 (Fla. 1st DCA 1981)

(statenment in faculty menorandum setting out procedures for
awarding nerit salaries and pay increases is an invalid rule).

453. The District does not ascribe the |abel "noratoriunt
to its refusal to grant a mai ntenance exenption for maintenance
that is not routine custodial maintenance. However, the effect
of the refusal is the sanme as the effect of a "noratoriuni of
i ndefinite duration.

454. The District statenent is expressed in the District's
sel f-inposed "noratoriunt on exenptions for any work that does
not qualify as routine custodial maintenance. An agency's self-
i nposed noratoriumlimting applications for permts has been

held to be a statenent. Balsamv. Departnent of Health and

Rehabilitative Services, 452 So. 2d 976, 977 (Fla. 1lst DCA 1984)

(hol ding that self-inposed noratoriumon applications for
certificates of need is an invalid rule).

455. Rul e 40C-4.021(20) defines mai ntenance as renedi al
work that is not routine custodial maintenance. The District
statenent defines "maintenance" entitled to the maintenance

exenption as only routine custodi al maintenance. An agency

159



statenent is a rule if it adopts an interpretation of a rule that
is clearly contrary to the unanbi guous | anguage of the rule.

Kearse v. Departnment of Health and Rehabilitative Services, 474

So. 2d 819, 820 (Fla. 1st DCA 1985)(agency nust conply with its

own rules), reh'g denied.

456. A statenment is expressed in the District's deviation
fromits own rule. An agency is not free to deviate froma valid
existing rule. Section 120.68(7)(e)2. An agency nust followits

own rules. See, e.g., Vantage Heal thcare Corporation, 687 So. 2d

at 307(agency statenent that does not followits own rules is an

invalid rule); Ceveland Cinic Florida Hospital v. Agency for

Health Care Adm nistration, 679 So. 2d 1237, 1241 (Fla. 1st DCA

1996) (change in procedure expressed in adopted rule nust be

undertaken by rul emaking), reh'g denied; Regal Kitchens, Inc. v.

Fl ori da Departnment of Revenue, 641 So. 2d 158, 162 (Fla. 1st DCA

1994) (agency cannot use declaratory statenent to alter exenption

authorized in rule); Florida HLift v. Departnent of Revenue, 571

So. 2d 1364, 1366-1367 (Fla. 1st DCA 1991) (agency st at enent
i nposi ng requirenents not in agency rule sinply to enhance state

revenue is an invalid rule), reh' g denied; Decarion v. Martinez,

537 So. 2d 1083, 1087 (Fla. 1st DCA 1989)(agency interpretation
of its own rule to inpose different requirenents is a statenent

and an invalid rule); WIllianms v. Departnent of Transportation,
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531 So. 2d 994, 996 (Fla. 1st DCA 1988) (agency deviation from
personnel procedures in rule is a statenent and an invalid rule).
457. The District statenment is expressed in letters and
other witten communications of the District. An agency
statenent can be expressed in agency nenoranda, letters, and

forms. See, e.g., Departnent of Natural Resources v. Wngfield

Devel opnent Conpany, 581 So. 2d 193, 196-197 (Fla. 1st DCA

1991) (letter to developer |imting exenption from coast al
construction control line permt is a statenent that is an

invalid rule), reh' g deni ed; Departnent of Business Regul ation,

Di vi si on of Al coholic Beverages and Tobacco v. Martin County

Li quors, Inc., 574 So. 2d 170, 173 (Fla. 1st DCA 1991)(form

requi red by agency but not filed with Secretary of State and
agency policy requirenents for conpleting the forns are

statenents and an invalid rule), reh'g denied; State, Board of

Optonetry v. Florida Society of Ophthal nol ogy, 538 So. 2d 878,

887-888 (Fla. 1st DCA 1988) (form which provides the substantive
standard for reviewin all instances is a statement and an

invalid rule), reh' g granted, clarified; MCarthy, 479 So. 2d at

137 (letter setting out requirenents and prerequisites for
certification as a fire marshal is a statenent and an invalid

rule).
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19.3(a)(2) Ceneral Applicability

458. The requirenent of general applicability in the
statutory definition of a rule is a threshold distinction between
a statement that is a rule and a non-rule statenent. A non-rule
statenent is the definitional conplenent to a statenent defined
as a rule in Section 120.52(15). A non-rule statenent is one
that is, inter alia, not generally applicable. A statenent that
is not generally applicable cannot be defined as a rule.
459. Agency statenents satisfy the test of general
applicability if they:
: are intended by their own effect to
create rights, or to require conpliance, or
ot herw se to have the direct and consi stent
effect of |aw

McDonal d, 346 So. 2d at 581.

460. \Wether a statenent is an incipient non-rul e statenent
or has energed into a rule is determned by the effect of the

statenent rather than the | abel ascribed to it by the agency.

Vanjaria Enterprises, 675 So. 2d at 255; Bal sam 452 So. 2d at

978; Anpbs, 444 So. 2d at 46-47; Harvey, 356 So. 2d at 325.

Conpare | nvestnment Corp. of Pal mBeach v. Division of Pari-Mituel

Wagering, Departnment of Business and Professional Regul ation, 714

So. 2d 589, 591 (Fla. 3d DCA July 8, 1998) (decl aratory statenent

is arule because it is generally applicable) with Environnental

Trust v. State, Departnent of Environnental Protection, 714 So.

162



2d 493, 498 (Fla. 1st DCA June 3, 1998)(rejecting the notion that
an agency nust adopt a rule for each "particular set of facts")

and Chiles v. Departnent of State, Division of Elections, 711 So.

2d 151, 154 (Fla. 1st DCA 1998)(a declaratory statenment is not
transforned into a rule nerely because it addresses a matter of
interest to nore than one person). The District's [imtation of
mai nt enance exenptions to routine custodi al maintenance satisfies
the test of general applicability.

461. The application of mai ntenance exenptions only to
routine custodial maintenance is not, as the District argues, a
single isolated occurrence in the Menorandum whi ch was al | egedl y
buried and forgotten by District staff. The Menorandumis nerely
publ i shed evi denced of the statenent.

462. The record is replete with other evidence of how the
District applies the limtation of exenptions to create rights,
requi re conpliance, or otherw se have the direct and consi stent
effect of lawas if the limtation were actually included in the
mai nt enance exenptions enacted by the legislature. As the
District explains in its PRO

Florida Courts and agenci es have consistently
interpreted and applied the nmaintenance
exenption to include the requirenent that the
dredgi ng nust be conducted as part of routine
custodi al mai ntenance to maintain an

exi sting, functional systemto its original
design specifications so that it remains

usable for its intended purpose. (enphasis
supplied) (citations omtted)
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District PRO at 83.

463. The record shows that the District |imted mai ntenance
exenptions to routine custodial maintenance in 1984 in Deseret.
On Novenber 20, 1989, the District published its statenent in the
Menmorandum I n 1993, the First District Court of Appeal rejected
the statenent that maintenance exenptions are limted to routine
custodi al mai ntenance. SAVE, 623 So. 2d at 1202. In 1999, the
District continues to consistently apply the rejected statenent.

464. For nore than 15 years, the District has consistently
limted mai ntenance exenptions to routine custodi al maintenance
to create rights, require conpliance, or otherw se have the
direct and consistent effect of law. The statenent that a
mai nt enance exenption applies only to routine custodi al
mai nt enance satisfies the test of general applicability. Central

Cor poration, 551 So. 2d at 570; Bal sam 452 So. 2d at 978;

St evens, 344 So. 2d at 296.

19.3(b) Disjunctive Requirenents

465. The statutory definition of a rule requires that a
statenent of general applicability nust al so satisfy one of
several disjunctive requirenents in the Section 120.52(15). The
statenent of general applicability, in relevant part, mnust
ei t her:

(a) inplenent, interpret, or prescribe | aw

or policy;
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(b) describe the procedure or practice
requi renents of an agency; or

(c) anmend or repeal a rule.

466. The District's limtation of exenptions to routine
custodi al mai ntenance i nplenents, interprets, and prescribes the
policy of the District as well as the law in Section
403.813(2)(f) and (g); and Rules 40C4.051(2)(a) 1 and 3, 40C
4.051(11)(b), and 40C-4.051(11)(c). The statenent that
mai nt enance exenptions apply only to routine custodi al
mai nt enance anmends and repeal s the express | anguage of rel evant
statutes. It inposes an interpretation on Section 403.813(2)(Q)

that is not readily apparent fromthe statute. Ccal a Breeder

Sal es Conpany, Inc. v. Division of Pari-Mituel \Wagering,

Depart ment of Business Regul ation, 464 So. 2d 1272, 1274 (Fl a.

1st DCA 1985); Anpbs, 444 So. 2d at 47; @l fstream Park Raci ng

Association, Inc. v. Dvision of Pari-Mtuel Wagering, Departnent

of Busi ness Regul ation, 407 So. 2d 263, 265 U.S. Sugar, 388 So.

2d at 598; Price Wse Buying Goup v. Nuzum 343 So. 2d 115, 116

(Fla. 1st DCA 1977). See also Allied Marine G oup v. Departnent

of Revenue 701 So. 2d 630, 631 (Fla. 4th DCA 1997)(statute
I nposi ng tax on use cannot be applied to tax sales).

467. The limtation of maintenance exenptions to routine
custodi al maintenance is unduly restrictive. Admnistratively

inposed limts on statutory exenptions are unduly restrictive.
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See Canpus Communi cations, Inc. v. Departnent of Revenue, State

of Florida, 473 So. 2d 1290, 1295 (Fla. 1985)(the term
"newspaper" cannot be interpreted narromy to deny a statutory

exenption); Pederson v. Geen, 105 So. 2d 1, 4 (Fla. 1958)(rule

restricting statutory exenption for feed to particular types of
feed is unduly restrictive of the feeds legislatively exenpted);
McTi gue, 387 So. 2d at 456 (rule construing statutory exenption
for physician statenent to nean statenent froma Florida

physician is unduly restrictive); Salvation Limted, 452 So. 2d

at 66-67 (rule interpreting statutory terns "restaurant”™ and
"serve" to require food to be cooked on prem ses is unnecessarily
restrictive).

468. The District statenent is not an internal nmanagenent
menor andum  The statenent prescribes specific procedures and
practice requirenents of the agency and affects the private

interests of Respondents. Cf. Alexander v. Singletary, 626 So.

2d 333, 335 (Fla. 1st DCA 1993) (operating procedure that
prohibits inmates fromearning nore than $100 a nonth is invalid

rule); Martin Gty Liquors, 574 So. 2d at 174 (policies and

procedures held to be invalid rules); Departnent of

Transportation v. Blackhawk Quarry Conpany of Florida, Inc., 528

So. 2d 447, 450 (Fla. 5th DCA 1988) (standard operating procedures
est abl i shed agency policy for accepting materials produced for

agency) rev. denied 536 So. 2d 243; Departnent of Corrections v.
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Hol | and, 469 So. 2d 166, 167 (Fla. 1st DCA 1985) (i nmate cl ot hing
and linen policy is invalid rule); Sumer, 447 So. 2d at 1390
(interoffice menorandum concerning prisoner visitation is an
invalid rule); and Anbs 444 So. 2d at 45 (docunent entitled "CSE

Policy O earance 79-6" is a statenent), reh' g deni ed; Dann, 400

So. 2d at 1305 (faculty nmenorandum setting out procedures for
awarding nerit salaries and pay increases is an invalid rule).

But see State ex rel. Bruce v. Kiesling; Florida Public Service

Comm ssi on Nom nating Council v. Kiesling, 632 So. 2d 601, 604

(Fla. 1994) (statenments of procedure requiring appointnment of
conmmi ssioners fromthree nom nees are not rules).

469. The limtation satisfies the statutory definition of a
rule and has not been adopted and pronul gated in accordance with
the statutory rul emaki ng procedures prescribed in Section 120. 54.
The District may not rely on the unadopted rule unless it
denonstrates that the rule satisfies the requirenents of Section

120.57(1)(e)2a-g. Section 120.57(1)(e) 2.

19.4 Prove-up Requirenents

470. Section 120.57(1)(e), in relevant part, provides:

. . . Any agency action that determ nes the
substantial interests of a party and that is
based on an unadopted rule is subject to de
novo review by an adm nistrative | aw judge
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In the de novo review, the "agency nust denonstrate" that the
unadopted rule satisfies the requirenents of Section
120.57(1) (e) 2a-g.

471. The District denonstrated by a preponderance of the
evi dence that the unadopted rule satisfies the requirenents of
Section 120.57(1)(e)2a and d. However, the District failed to
denonstrate that the unadopted rule satisfies the requirenents of

Section 120.57(1)(e)2b, c, e, f, and g.

19.4(a) Section 120.57(1)(e)2a and d

472. The unadopted rule nmeets the requirenents of Section
120.57(1)(e)2a and d. The rule is within the powers, functions,
and duties delegated by the legislature in accordance with
Section 120.57(1)(e)2a. The rule is not arbitrary or capricious

within the nmeaning of Section 120.57(1)(e) 2d.

19.4(a) (1) Range of Powers Test

473. Section 120.57(1)(e)2a requires, inter alia, that the
unadopted rule must fall ". . . within the powers, functions, and
duties delegated by the legislature.” The terns of the
requirenent in Section 120.57(1)(e)2a are substantially simlar
to those prescribed in the introductory paragraph in Section
120.52(8). In relevant part, Section 120.52(8) defines an

invalid exercise of delegated |egislative authority to include:
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action which goes beyond t he powers,
functions, and duties del egated by the
Legi sl ature.

474. Section 120.52(8) has been judicially construed to
require a proposed rule to fall within the:

: range of powers the Legislature has
granted to the agency for the purpose of
enforcing or inplenenting the statutes within
its jurisdiction. Arule is a valid exercise
of delegated legislative authority if it

regul ates a matter directly wthin the cl ass
of powers and duties identified in the
statute to be inpl enented.

Consol i dat ed- Tonmoka, 717 So. 2d at 80.

475. There is no discernible reason why terns as simlar to
those in Sections 120.52(8) and 120.57(1)(e)2a should be
construed differently. Both statutes address the subject of an
agency seeking to enforce a statenent which has not yet been
adopt ed but which is proposed for enforcenent. Statutes
addressing the same subject matter should be construed in pari

materia. See Consolidated-Tonoka, 717 So. 2d at 80 (construing

Sections 120.52(8) and 120.54(1) together).

476. The District's limtation of exenptions to routine
custodi al maintenance is within the "range of powers," functions,
and duties delegated by the legislature to the District for the
purpose of enforcing and inplenenting Section 373.416. See

Consol i dat ed- Tonoka, 717 So. 2d at 80. The unadopted rule

regul ates a matter directly wthin the class of powers and duties
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identified in the statute i nplenented. Standards for permtting
and exenptions fall wthin the class of powers and duties
identified in Sections 373.413 and 373. 416.

477. The requirenent in Section 120.57(1)(e)2a which is
subject to the "range of powers" test is separate and di stinct
fromthe requirenment in 120.57(1)(e)2b. The distinction is best
illustrated by an analysis of Sections 120.52(8)(b) and

120.52(8)(c) in Consolidated-Tonoka. In relevant part, the court

st at ed:

: section 120.52(8)(b) provides that a
rule is invalid if "[t]he agency has exceeded
its grant of rul emaking authority"

Addi tional ly, section 120.52(8)(c) provides
that arule is invalid if it "enlarges,

nmodi fies, or contravenes the specific
provisions of |lawinplenented." These
subsections address two different problens:
the former pertains to the adequacy of the
grant of rul emaking authority and the latter
relates to limtations inposed by the grant
of rul emaki ng authority.

Consol i dat ed- Tonoka, 717 So. 2d at 81.

478. A rule that satisfies the "range of powers" test
applicable to Sections 120.57(1)(e)2a and 120.52(8) nust
i ndependently satisfy the requirenents of Sections 120.57(1)(e)2b
and 120.52(8)(c). In other words, an agency may take action that
is wthinits "range of powers" but do so in an invalid manner.

Cf. Koontz v. St. Johns River Water Managenent District, 720 So.

2d 560, 561-562 (Fla. 5th DCA 1998)(District had power to create
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river basin even though the power was executed w thout adequate

basis in the record), reh'g denied; Wtner v. Departnent of

Busi ness and Prof essi onal Regul ati on, Division of Pari-Mituel

Wagering, 662 So. 2d 1299, (Fla. 4th DCA 1995), reh' g denied

(agency had authority to pronulgate rule regarding issuance of
license but no authority to include vague or inadequate

standards); But See Departnent of Business and Professional

Regul ation v. Calder Race Course, Inc., 724 So. 2d 100, 102-103

(Fla. 1st DCA 1998)(a proposed rule that authorized agency to
conduct warrantl ess searches of wagering facilities is not within
t he range of powers).

479. The requirenents in Section 120.57(1)(e)2a-g are
substantially simlar to those in Section 120.52(8)(b)-(qg).
Section 120.52(8)(b)-(g) was enacted, in relevant part, to
overrule judicial use of the so-called "reasonably rel ated" test
to determne the validity of a rule. Section 120.52(8), flush

par agr aph; Consol i dat ed- Tonoka, 717 So. 2d at 78; Cal der Race

Course, 724 So. 2d at 101. There is no discernible reason why
simlar statutory ternms in Section 120.57(1)(e)2a-g should be
construed differently fromthose in Section 120.52(8)(b)-(qg).

The "reasonably related" test should not be used to determ ne the
validity of an unadopted rule pursuant to Section 120.57(1) (e)2a-

g. Consolidated-Tonoka, 717 So. 2d at 78; Cal der Race Cour se,

724 So. 2d at 101.
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480. Under the "reasonably related" test used prior to
1996, rules were deened valid if they were "reasonably rel ated”
to the purposes of the enabling | egislation and were not

"arbitrary or capricious.” Marine Industries Association of

South Florida, Inc. v. Florida Departnment of Environnental

Protection, 672 So. 2d 878, 882 (Fla. 4th DCA 1996); Cortes V.

State, Board of Regents, 655 So. 2d 132, 135 (Fla. 1st DCA 1995),

reh' g denied; State, Departnent of Environnental Regul ation v.

SCM 3 idco Organics Corporation, 606 So. 2d 722, 728 (Fla. 1st

DCA 1992), reh'g denied; Florida League of Cities, Inc. v.

Department of Environnental Regul ation, 603 So. 2d 1363, 1367

(Fla. 1st DCA 1992); Pershing Industries, Inc. v. Departnent of

Banki ng and Fi nance, 591 So. 2d 991, 994 (Fla. 1st DCA 1991).

The "reasonably related"” and "arbitrary or capricious" standards
evol ved over the course of 20 years as a judicially created two-
prong test for determining the validity of a rule. Mdtel 6,

Operating L.P. v. Departnent of Business Regul ation, Division of

Hotel s & Restaurants, 560 So. 2d 1322, 1323 (Fla. 1st DCA 1990),

reh' g denied; Adam Smth Enterprises, Inc. v. State, Departnent

of Environnental Regul ation, 553 So. 2d 1260, 1274 (Fla. 1st DCA

1989), reh' g denied; |sland Harbor Beach C ub, Ltd. v. Departnment

of Natural Resources, 495 So. 2d 209, 215 (Fla. 1st DCA 1986);

Austin v. Departnent of Health and Rehabilitative Services, 495

So. 2d 777, 779 (Fla. 1st DCA 1986), reh'g denied.
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481. Sone deci sions applied one or the other prong of the
"reasonably related" test in determining the validity of a rule.

See, e.g., Cataract Surgery Center v. Health Care Cost

Cont ai nnent Board, 581 So. 2d 1359, 1360-1361 (Fla. 1st DCA

1991) (agency interpretation of a statute nust be shown to be

arbitrary and capricious), reh'g deni ed; Departnent of

Corrections v. Hargrove, 615 So. 2d 199, 201 (Fla. 1st DCA

1993) (rul e nust be shown to be arbitrary and capricious), reh'g.
denied. Oher decisions applied a variation of the reasonably

related and arbitrary or capricious test. PPl, Inc. v.

Depart ment of Busi ness and Professional Regul ation, D vision of

Pari - Mutuel Wagering, 698 So. 2d 306, 309 (Fla. 3d DCA

1997) (where agency is granted rul emaking authority, it is given

"W de discretion"” in exercising that authority), reh'g denied;

Hobe Associates, Ltd. v. State, Departnent of Business and

Pr of essi onal Regul ation, Division of Florida Land Sal es,

Condom ni unms, and Modbile Hones, 504 So. 2d 1301, 1306 (Fla. 1st

DCA 1987)(rule need only be within "general statutory duties"),

reh' g deni ed.

482. In 1996, the |egislature enacted new | egi sl ation
intended to overrule earlier case law to the extent the decisions
in those cases applied the "reasonably related” test for

determning the validity of a rule. Consolidated-Tonoka, 717 So.

2d at 78-79. The "arbitrary and capricious" standard survived in
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Sections 120.52(8)(e) and 120.57(1)(e)2d. However, the
"reasonably related" standard is no |onger applicable in

determining the validity of a rule. Calder Race Course, 724 So.

2d at 101.

483. I n Consol i dated- Tonoka, the court cited specific cases

which the legislature intended to overrule to the extent the
cases had applied the "reasonably related" test to determ ne the

validity of a rule. The cited cases are: General Tel ephone

Conpany of Florida v. Florida Public Service Comm ssion, 446 So.

2d 1063, 1067 (Fla. 1984); Departnent of Labor and Enpl oynent

Securities, D vision of Wirkers' Conpensation v. Bradl ey, 636 So.

2d 802, 807 (Fla. 1st DCA 1994); Departnent of Professional

Regul ati on, Board of Medical Exam ners v. Durrani, 455 So. 2d

515, 517 (Fla. 1st DCA 1984), reh'g denied; Florida Waterworks

Association v. Florida Public Service Comm ssion, 473 So. 2d 237

(Fla. 1st DCA 1985); Agrico Chem cal Conpany v. State, Departnent

of Environnental Regul ation, 365 So. 2d 759, 762 (Fla. 1st DCA

1978), reh'g. denied (dissent), cert. denied, sub nom, 376 So.

2d 74; Florida Beverage Corp. v. Wnne, 306 So. 2d 200, 202 (Fl a.

1st DCA 1975).

484. Prior to 1996, many cases had determined the validity
of agency action based on a test of whether the agency's action
was wWithin the "range of permssible interpretations” of the

del egated statutory authority. Wen the court adopted the new
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"range of powers" test in Consolidated-Tonoka, the court did not

di stingui sh the "range of powers" test fromthe "range of

perm ssible interpretations” test. See, e.g., Suddath Van Lines,

Inc. v. State, Departnent of Environnental Protection, 668 So. 2d

209, 212 (Fla. 1st DCA 1996), reh'g denied; Golfcrest Nursing

Hone v. State, Agency for Health Care Adm nistration, 662 So. 2d

1330, 1333 (Fla. 1st DCA 1995); Koger v. Departnent of

Pr of essi onal Regul ation, Board of Cinical Social Wrk, Marriage

Fam |y Therapy and Mental Health Counseling, 647 So. 2d 312, 312

(Fla. 5th DCA 1994); B.K v. Departnent of Health and

Rehabilitative Services, District 7, Orange County, 537 So. 2d

633, 635 (Fla. 1st DCA 1989), reh'g denied; Departnent of Health

and Rehabilitative Services v. Framat Realty, Inv., 407 So. 2d

238, 242 (Fla. 1st DCA 1981); Moorehead v. Departnent of

Pr of essi onal Regul ati on, Board of Psychol ogi cal Exam ners, 503

So. 2d 1318, 1320 (Fla. 1st DCA 1987).

19.4(a)(2) Arbitrary or Capricious

485. A determ nation of whether a rule is arbitrary or
capricious is a separate inquiry fromthat required to determ ne
whether a rule falls within the range of powers del egated to the

agency. State, Department of Insurance v. |nsurance Services

Ofice, 434 So. 2d 908, 913 (Fla. 1st DCA 1983). The latter

inquiry |l ooks to whether the rule regulates sonmething wwthin its
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"range of powers" while the former inquiry |ooks to the w sdom of
the rule. |d.
486. A rule is arbitrary if it is not supported by facts or

logic or is despotic. Agrico, 365 So. 2d at 763. A rule is

capricious if is not supported by thought or reason, or it is

irrational. Board of Trustees of the Internal |nprovenent Trust

Fund v. Levy, 656 So. 2d 1359, 1362 (Fla. 1st DCA 1995).

487. A determ nation of whether the unadopted rule of the
District is arbitrary or capricious nust be supported by the

evi dence of record. Fl ori da Mari ne Fi sheries Conm ssion V.

Organi zed Fi shernen of Florida, 610 So. 2d 92, 92 (Fla. 1st DCA

1992). The inquiry is usually a "fact-intensive" one. Dravo

Basic Materials Conpany, Inc. v. State, Departnment of

Transportation, 602 So. 2d 632, 634 (Fla. 2d DCA 1992), reh'g

deni ed. See al so CGeneral Tel ephone, 446 So. 2d at 1067

(upholding a rule based, in part, on testinonial evidence of

record); State, Departnent of Health and Rehabilitative Services

v. Health Care and Retirenent Corporation of Anerica, 593 So. 2d

539, 541 (Fla. 1st DCA 1992)(a rule that is lacking in factual
support is arbitrary and capricious).

488. The unadopted rule of the District is neither
arbitrary nor capricious. For reasons stated in the Findings of
Fact and incorporated here by this reference, the rule is not

wi t hout thought or reason. Dravo, 602 So. 2d at 634. Rather,
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the rule is supported by logic, thought, and reason. It is
grounded in the engineering reality that a drainage ditch that is
not maintained routinely will eventually degrade and cease to
function. There is a rational relationship between fundanental
engi neering principles and the requirenent for routine custodi al

mai nt enance. See Departnent of Natural Resources v. Sailfish

Club of Florida, Inc., 473 So. 2d 261, 263 (Fla. 1lst DCA 1985)

(rule is not arbitrary and capricious if it bears a rational
relationship with a legitimte purpose). A rule based upon
appropriate study and the recommendati ons of technical staff is

not arbitrary or capricious. Florida Agricultural Research

Institute v. Florida Departnent of Agriculture and Consuner

Services, 416 So. 2d 1153, 1156 (Fla. 2d DCA 1982), as anended on

deni al of reh'g.

489. The unadopted rul e does not defy a deliberative
reading. It is not thick with terns nore uncertain by passive
granmati cal construction than the statutory |anguage it purports
to define. The rule does not serve nore to obfuscate the
statutory | anguage than to el aborate statutory criteria or
standards. It does not prescribe standards to guide discretion
that depend totally on the judgnent of agency staff for

determnation. Cf. Merrit v. Departnent of Business and

Pr of essi onal Regul ati on, Board of Chiropractic, 654 So. 2d 1051,

1054 (Fla. 1st DCA 1995)(a rule is arbitrary and capricious if it
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violates the foregoing requirenments). The rule is not irrational

or without basis in fact or logic. Humana, Inc. v. Departnent of

Heal th and Rehabilitative Services, 469 So. 2d 889, 890 (Fla. 1st

DCA 1985). But see Departnent of Health and Rehabilitative

Services v. Johnson and Johnson Honme Health Care, Inc., 447 So.

2d 361, 362 (Fla. 1st DCA 1984)(a rule that allows an agency to
ignore sonme statutory criteria and to enphasi ze others is

arbitrary and capricious).

19.4(b) Section 120.57(1)(e)2b, c, e, f, and g.

490. The evidentiary deficiencies underlying the District's
failure to satisfy its burden of proof for Section
120.57(1)(e)2b, c, e, f, and g are stated in the Findings of Fact
and incorporated here by this reference. Sonme of the issues
relevant to the requirenent for support in Section 120.57(1)(e)2f
are discussed in the Findings of Fact and incorporated here by

this reference.

19.4(b)(1) Modifies or Contravenes

491. The District's limtation of the maintenance exenption
to routine custodial mai ntenance enl arges, nodifies, or
contravenes the specific law inplenented in violation of Section
120.57(1)(e)2b. The unadopted rule limts exenpt mai ntenance to

routi ne custodi al mai ntenance. Section 373.403(8) excludes
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routi ne custodi al maintenance from exenpt nmai ntenance in Section
403.813(2) (9).

492. The unadopted rule inposes a requirenment not found in
Sections 373.403(8) and 403.813(2)(g). A rule cannot inpose a

requi renment not found in the statute inplenented. See DeMario v.

Franklin Mortgage & Investnent Co., Inc., 648 So. 2d 210, 213-214

(Fla. 4th DCA 1994) (agency | acked authority to inpose, by rule,

time requirement not found in statute) reh'g and reh'g en banc

deni ed, rev. denied, 659 So. 2d 1086; Cataract Surgery, 581 So.

2d at 1361 (agency | acked authority to require 45 data itens from
patients of free-standing anbul atory surgical centers); Wngfield

Devel opment Conpany, 581 So. 2d at 196 (additional limtations

that affect exenption frompermt inposes requirenments not

specifically authorized by statute); Board of Trustees of the

I nternal | nprovenent Fund of the State of Florida v. Board of

Prof essi onal Land Surveyors, 566 So. 2d 1358, 1360-1361 (Fla. 1st

DCA 1990) (agency cannot inpose techni cal standards not authorized

by statute); Booker Creek Preservation, Inc. v. Southwest Florida

Wat er Managenent District, 534 So. 2d 419, 423 (Fla. 5th DCA

1988) (agency cannot vary inpact of statute by creating waivers or

exenptions); Capeletti Brothers, Inc. v. Departnent of

Transportation, 499 So. 2d 855, 857 (Fla. 1st DCA 1987)(rule

cannot expand statutory coverage) rev. denied, 509 So. 2d 1117;

Sal vation, Limted, Inc., 452 So. 2d at 66-67 (agency cannot add
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requi renent for exenption not authorized in statute); Departnent

of Health and Rehabilitative Services v. Petty-Eiffert, 443 So.

2d 266, 267 (Fla. 1st DCA 1983)(existing rule that inposes

requi renent not found in statute is invalid); Qlfstream Park

407 So. 2d at 265 (agency cannot deny permt based on statutory
interpretation that is not readily apparent fromthe terns of the
statute).

493. The District cannot interpret its rule to define
exenpt "maintenance" as only routine custodial maintenance.
Adm ni strative conveni ence or expedi ency cannot dictate the terns

of a valid existing rule. Cdeveland Cinic, 679 So. 2d at 1241-

1242; South Broward Hospital District v. Cinic Florida Hospital

695 So. 2d 701 (1997); Buffa v. Singletary, 652 So. 2d 885, 886

(Fla. 1st DCA 1995) (agency nust followits own rule); Flam ngo

Lake RV Resort, Inc. v. Departnment of Transportation, 599 So. 2d

732, 732 (Fla. 1st DCA 1992); Boca Raton Artificial Kidney

Center, 493 So. 2d at 1057.

494. An agency's deviation froma valid existing rule is

itself a rule that is invalid and unenforceabl e. Feder ati on of

Mobi | e Hone Oamers, 683 So. 2d at 592 (repeal of rule inplenents

"non-rule policy" that is a statenent of "general

applicability"); Gadsden State Bank v. Lewis, 348 So. 2d 343,

346-347 (Fla. 1st DCA 1977) (order denying hearing in derogation

of existing rule is aninvalid rule); Price Wse, 343 So. 2d at
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116 (declaratory statenent that repeals prior interpretation of a

rule is itself an invalid rule). But see Florida Departnent of

Envi ronmental Protection v. Environnental Corporation of Anerica,

Inc., 720 So. 2d 273, 274 (Fla. 2d DCA Cct. 16, 1998) (agency can

revise existing rule w thout conplying with rul emaking

procedures); Florida Coalition of Professional Laboratory

Organi zations, 718 So. 2d at 871 (existing rule can be abolished

under Section 120.52(8)); Environmental Trust, 714 So. 2d at 498

(agency can revise and clarify existing rule w thout adopting

revision as a rule).

9.4(b)(2) Vague and | nadequate Standards

495. The unadopted rule is vague and fails to provide
adequat e standards for the purpose and the interval required to
satisfy the definition of routine custodial maintenance. Cf.
Wtner, 662 So. 2d at 1302 (rul e punishing "corrupt" and
"fraudul ent” practices without defining terns nust refer to

adequat e standards by which practice may be judged), reh'g

denied; State v. Reisner, 584 So. 2d 141, 144 (Fla. 5th DCA 1991)

(HRS rul e requiring annual checks of intoxilyzer for "accuracy"
and "reproducibility" are vague and anmbiguous). Criteria
provided in the unadopted rule are inadequate to enable a
regul ated party to know whether a particular activity satisfies

the requirenents for exenption. Gove Isle, Ltd. v. State,
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Department of Environnental Regul ation, 454 So. 2d 571, 573-574

(Fla. 1st DCA 1984), reh'g deni ed.

19.4(b)(3) Due Notice and Unadopted Rul es

496. Adequate notice of agency action is a fundanental due
process requirenent that is central to the fairness of
adm ni strative hearings. Anps, 444 So. 2d at 47, Wllis, 344 So.
2d at 590. The adequacy of notice of an agency statenent is
tested by separate standards dependi ng on whether the statenent
satisfies the statutory definition of a rule.

497. Adequate notice of an agency statenent that does not
satisfy the statutory definition of a rule is provided through
adj udi cati on of individual cases. MDonald, 346 So. 2d at 582.
Non-rul e statenments in agency orders nust also conply with the
i ndexi ng requirenents prescribed in Section 120.53. Pl ante,

V.M D. v. Departnment of Business and Professional Regul ation

Di vision of Pari-Mituel Wagering, 716 So. 2d 790, 791-792 (Fl a.

4th DCA 1998), clarified (Aug. 12, 1998); Caserta v. Departnent

of Busi ness and Professional Regul ation, 686 So. 2d 651, 653

(Fla. 5th DCA 1996); Cessler, MD. v. Departnent of Business and

Prof essi onal Regul ation, 627 So. 2d 501, 503 (Fla. 4th DCA 1993),

reh' g denied, dismssed, 634 So. 2d 624 (Fla. 1994).

498. Adequate notice of an agency statenent that satisfies

the statutory definition of a rule requires the statenent to be
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adopt ed and pronul gated in accordance with the rul emaki ng
procedures prescribed in Section 120.54. MDonal d, 346 So. 2d at
581. Rulemaking is not a matter of agency discretion.

Each agency statenent defined as a rule by s.
120.52 shall be adopted by the rul emaki ng
procedure provided by this section as soon as
feasi ble and practicable. (enphasis
suppl i ed)

Section 120.54(1)(a).
499. Rul emaki ng by agencies is a quasi-legislative

functi on. Booker Creek Preservation, 534 So. 2d at 422;

Properly adopted and pronul gated rul es have the force and effect

of law. State v. Jenkins, 469 So. 2d 733, 734 (Fla. 1985), reh'g

deni ed; Florida Livestock Board v. d adden, 76 So. 2d 291, 293

(Fla. 1954); Canal |nsurance Conpany v. Continental Casualty

Conpany, 489 So. 2d 136, 137 (Fla. 2d DCA 1986).

500. A statenent which effectuates agency policy and al so
satisfies the definition of a rule nust be invalidated if it has
not been legitimated by the rul emaki ng process prescribed in
Section 120.54. MDonald, 346 So. 2d at 580. Invalidation of
unadopted rules is the necessary effect if rul emaki ng procedures
prescribed in Chapter 120 are not to be atrophied by non-use. Id.

501. Over the course of approximately 20 years, a
judicially created "prove-up" exception evol ved which all owed
agencies to "prove-up" statenents defined as a rule but not

pronmul gated pursuant to Section 120.54. The result caused the
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rul emaki ng procedures prescribed in Section 120.54 to fall into
rel ati ve non-use.

502. Several factors contributed to the non-use of
rul emaki ng requirenents. Sone courts construed the definition of

arule narrowmy. See, e.g., Departnent of H ghway Safety and

Mot or Vehicles v. Florida Police Benevol ent Associ ati on, 400 So.

2d 1302, 1303-1304 (Fla. 1st DCA 1981)(characterizing a
proceeding as a "marginal" rule challenge). Oher courts did not
construe the "other incentives" doctrine enunciated in MDonald
in a manner that limted agencies to "proving-up" incipient non-
rul e statenents.

503. Sone courts all owed agencies to "prove-up" statenents

defined as a rule but not adopted as a rule. Police Benevol ent

Associ ati on, 400 So. 2d at 1304; MDonal d, 346 So. 2d at 583.

Cf. Anpbs, 444 So. 2d at 47 (invalidating an unadopted rule, in
rel evant part, because the agency had not shown the

reasonabl eness and factual accuracy of the policy). By 1983,
several decisions held that attenpts to | abel agency action as
either a rule or non-rule policy had been | argely discarded.

Depart ment of Revenue v. Anerican Tel ephone and Tel egraph

Conpany, 431 So. 2d 1025, 1027 (Fla. 1st DCA 1983); Barker v.

Board of Medi cal Exam ners, Departnment of Professional

Regul ation, 428 So. 2d 720, 722 (Fla. 1st DCA 1983). See

Patricia A Dore, Florida Limts Policy Devel opnent Through
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Adm ni strative Adjudication and Requires | ndexing and

Avai lability of Agency Orders, 19 FLA. ST. U L. REV. 437

(1991)("[b]efore long . . . the limted MDonal d exception

swal l owed the rule"). See also Rini v. State, Departnent of

Health & Rehabilitation, 496 So. 2d 178, 180 (Fla. 1lst DCA 1986)

(creation of classes for providing routine dental treatnent is
"non-rule policy" that is an "agency statenent of general
applicability" and agency assunes the burden of "articulating the
rule").

504. The judicial "prove-up" exception to rul emaki ng was
not the only cause for the non-use of statutory rul emaking
requirenents. Prior to 1984, former Section 120.68(12), Florida
Statutes (1983), authorized an agency to deviate from an adopted
rule if the agency explicated the basis for the deviation. 1In
1984, the legislature elimnated the statutory authority for an
agency to deviate froman adopted rule. Since then, cases have
general ly invalidated agency action to enforce unadopted rules.

| nvest nent Corp. of Pal m Beach, 714 So. 2d at 591; Vanjaria, 675

So. 2d at 255-256; Central Corporation, 551 So. 2d at 570;

Departnent of Corrections v. Piccirillo, 474 So. 2d 1199, 1202

(Fla. 1st DCA 1985), reh'g granted, in part; Gar-Con Devel opnent,

468 So. 2d at 415; Departnent of Corrections v. Adanms, 458 So. 2d

355, 356-357 (Fla. 1st DCA 1984).
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505. Despite the legislature's attenpt to prohibit the non-
use of statutory rul emaki ng requirenents, courts continued to
apply the "prove-up" exception to allow agency reliance on
unadopted rules. The legislature explicitly intended fornmner
Sections 120.535 and 120.57(1)(b)15, Florida Statutes (1995), to
reverse the judicially created "prove-up" exception to rul emaking
requirenents in several cases. The cases expressly rejected in

HB 1879, supra, are: Southern Bell Tel ephone and Tel egraph

Conpany v. Florida Public Service Comm ssion, 443 So. 2d 92, 96-

97 (Fla. 1983); Florida Cties Water Conpany v. Florida Public

Servi ce Conm ssion, 384 So. 2d 1280, 1282 (Fla. 1980); Florida

League of Cities, Inc. v. Admnistration Conm ssion, 586 So. 2d

397, 406 (Fla. 1st DCA 1991); Florida Power Corporation v. State

of Florida, Siting Board, 513 So. 2d 1341, 1343 (Fla. 1st DCA

1987), reh' g deni ed; Anheuser-Busch, Inc. v. Departnent of

Busi ness Regul ation, 393 So. 2d 1177, 1182 (Fla. 1st DCA 1981);

H Il v. School Board of Leon County, 351 So. 2d 732, 733 (Fl a.

1st DCA 1977), as corrected on denial of reh'g. HB at 3-4.

506. In 1996, the legislature retreated fromits historica
i nsi stence on conpliance with statutory rul emaki ng requirenents
by enacting the "due notice" standard in Section 120.57(1)(e)2e.
The "due notice" standard does not require an agency statenent
defined as a rule to provide notice through the rul emaki ng

procedures prescribed in Section 120.54(1)(a). If the
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requi renent for "due notice" were construed to nean rul emaki ng,
such a construction would invalidate any unadopted rule for
violating Section 120.57(1)(e)2e and reduce the remai ning grounds
in Section 120.57(1)2 to a nullity.

507. The rel axed notice standard in Section 120.57(1)(e)2e
represents a retreat fromthe historical |egislative nmandate to
inval i date unadopted rules. The retreat seeks to bal ance the
desire to preserve wi se agency policy with the due process
requi renent for adequate notice in Section 120.54(a)(1).

508. The plain and ordinary neaning of "due notice" should
be construed in accordance with the specific purpose for which
the "due notice" requirenent is intended. Section 120.57(1)(e)?2e
is intended to require both tinely and sufficient notice of the
exi stence and terns of an unadopted rule.

509. The District provided Respondents with tinely notice
of the existence of the unadopted rule and its terns. The notice
provi ded a reasonabl e period in which Respondents coul d prepare
the evidence required to make the required prelimnary show ng.

510. The District failed to provide Respondents with
sufficient notice of the unadopted rule. The standards in the
unadopted rul e are vague and i nadequate. Any notice of such

standards is itself necessarily vague and i nadequate.
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19.4(b)(4) Support

511. The District cites the decision in the 1984 Deseret
case, the circuit court opinion in Deseret, and numerous
adm nistrative orders in support of the unadopted rule. The
specific citations are set forth in the Findings of Fact and
i ncorporated here by this reference. Any support the District
gl eaned fromthese collective authorities was specifically
rejected by the First District Court of Appeal in 1993. SAVE,
623 So. 2d at 1202-120S3.

512. The District argues that the ALJ nust follow the
decision in Deseret. |In support of its argunent, the D strict
cites MKkol sky, 721 So. 2d at 738.

513. In MKkol sky, former Section 443.101(1)(a) disqualified
an individual fromunenpl oynent benefits for the week in which
the individual voluntarily left work wi thout good cause. The
statute was anended in 1994 to define work to include full-tine
or part-tinme work. The Unenpl oynent Appeals Comm ssion (the
"agency") interpreted the anmendnent to nean that quitting either
part-tinme or full-tinme enploynment wthout good cause results in
the termnation of all benefits.

514. Cases decided before the statutory amendnent in 1994
held that |leaving a part-tinme position did not affect an

individual's right to conpensation for |osing another full-tine
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position. The agency reasoned that the 1994 anendnment was
i ntended to change that result.

515. In 1995, the Fifth District Court of Appeal rejected
the agency's interpretation of the 1994 anendnent. The deci sion
was followed in subsequent cases in other districts. However,
the agency continued to apply its statutory interpretation to
i ndi vi dual cases. In reversing the agency's order disqualifying
Ms. M kol sky fromreceiving unenpl oynent conpensation benefits,
the court stated:

: we have difficulty understandi ng why
the [ agency] continues to adhere to its
rejected interpretation of the statute. The
result is delay and expense for . . . people
who can little afford either and who may
ultimately | ose because they |ack sufficient
know edge and ability to successfully pursue
an appeal. . . . (citation omtted)

M kol sky, 721 So. 2d 739.

516. The agency noved the appellate court to certify the
guestion as one of great public inportance. In denying the
notion, the court stated:

: the [agency] admts that it has
continued to apply the penalty prescribed by
the statute, pursuant to its rejected
interpretation, and has not followed the
interpretation of the district courts of
appeal. By way of explanation, the [agency]
asserts it cannot circunvent an unanbi guous
statutory provision (its own interpretation
of the statute), and inplies it cannot and
will not follow the interpretations of the
district courts of appeal. (enphasis not
suppl i ed)
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An agency of this state . . . nust follow the
interpretations of statutes as interpreted by
the courts of this state. . . . The bottom
line here is that the [agency] is not free to
continue followng its interpretation of the
statute. The district courts of appeal have
spoken on this issue, and the [agency] nust
adhere to the interpretation given by those
courts. Failure to do so puts the
constitutional structure of the court system
at risk and such conduct cannot be tolerated.
M kol sky, 721 So. 2d at 740.

517. Like the rejected agency interpretation in M kol sky,
the District's statenent that the maintenance exenption in
Section 403.813(2)(g) applies only to routine custodi al
mai nt enance has been rejected in all respects by the First
District Court of Appeal. SAVE, 623 So. 2d at 1202. The court
ruled that such a contention |acks any authority.

518. Six years later, the District continues to apply its
rejected interpretation of Section 403.813(2)(g). Like the court
in Mkolsky, it is difficult to understand why the Di strict
continues to adhere to its rejected interpretation of the
statute. The District's continued application of its rejected
interpretation results in delays and regulatory costs for those
who can little afford either and who may ultinately | ose because
they lack the knowl edge and ability to pursue their renedies.

519. The statenent of the District in this proceeding has

even less raison d' étre than did the statenent of the agency in

M kol sky. There is no statutory anmendnent after 1993 upon which
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the District can base its statenent in this proceeding. Rather,
the District inexplicably clings to one ruling by a circuit court
15 years ago whi ch was not expressly approved by the review ng
district court and which was expressly rejected six years ago in
SAVE. Not only does the District have constructive know edge of
the decision in SAVE, the District was a party in SAVE and has
actual, first-hand knowl edge. Moreover, a key w tness who
explicated the basis of the unadopted rule in this proceedi ng was
a key witness in SAVE

520. If the District has always construed Section
403.813(2)(g) according to its rejected interpretation, that is
not precedent for continuing to do so. The length of tinme during
whi ch an agency has done sonet hi ng wong does not nake correct
the conti nued comm ssion of the w ong.

521. The District cannot anmend or deviate fromthe
definition of "maintenance" in its owm rule. An agency nust
followits own rule. If the rule proves to be inpracticable or
otherwi se ineffective, the D strict nust seek changes through the
rul emaki ng procedures prescribed in Section 120. 54.

522. The District cannot adopt a statutory interpretation
that conflicts with the statute. |If the District does not agree
with the statute, the appropriate renedy is a |egislative one.

523. Until the District obtains a |legislative solution, the

District is not free to followits own interpretation of Section
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403.813(2)(g). The First District Court of Appeal has spoken on
this issue. The District nust adhere to that interpretation.
Failure to do so puts the constitutional
structure of the court systemat risk and
such conduct cannot be tol erat ed.

M kol sky, 721 So. 2d at 740.

19.4(b)(5) Regulatory Costs

524. The District failed to show that the limtation of
mai nt enance exenptions to routine custodial mai ntenance does not
I npose excessive regulatory costs on Respondents. The District
did not show that it had adequately considered the economc
burden of its unadopted rule on those subject to its effect. See
Humana, 469 So. 2d at 890 (uphol ding an econoni c inpact statenment
that was not a nodel of financial forecasting but did consider
the economc effects of the rule upon existing and potenti al
providers). Any costs incurred to prove conpliance with an
exenption requirenment not authorized in Sections 373.03(8) and

403.813(2)(g) are excessive. Framat Realty, Inc., 407 So. 2d at

242. See also Departnent of Health and Rehabilitative Services

v. Mtchell, 439 So. 2d 937, 941 (Fla. 1lst DCA 1083) (absence of

econom ¢ i npact statenent renders rule invalid).

20. Effect of Unadopted Rule

525. The inability of the District to rely on its unadopted

rule does not alter the outconme of this proceeding. The proposed
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agency action in the Admnistrative Conplaint and the action
taken in the Energency Order is supported by the wei ght of

evi dence without relying on the unadopted rule. Respondents
failed to show by a preponderance of the evidence that Mdern is

entitled to any of the clainmed exenptions. See Cty of Pal m Bay

v. State, Departnent of Transportation, 588 So. 2d 624, 628 (Fla.

1st DCA 1991)(invalidity of rule had no effect on | aw applied),

reh' g deni ed.

21. Attorney's Fees and Costs

526. Section 120.595(1) authorizes an award of reasonabl e
attorney's fees and costs to a prevailing party. Al though the
parties agreed to a separate hearing to determne entitlenent of
attorney fees and costs and the anmount, if any, to be awarded,
certain determ nations are nmade based on the record thus far in
an effort to narrow the scope of the evidentiary hearing on fees
and costs. As a threshold matter, it should be noted that
neither the District nor the Departnent is a "party" within the
meani ng of Section 120.52(12).

527. Respondents filed a notion for attorney's fees on
Cct ober 28, 1998. Respondents are entitled to an award only if
Respondents are a prevailing party and the District is a

nonprevailing party.
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21.1 Section 120.57(1) Proceeding

528. The term"prevailing party" is not defined by
applicable statutes or rules. However, Section 120.595(1)(e), in
rel evant part, defines a "nonprevailing adverse party" to nean:

3. . . aparty that has failed to have
substantlally changed the outcone of the
agency action which is the subject of a
proceedlng In the event that a proceedi ng
results in any substantial nodification or
condition intended to resolve the matters
raised in a party's petition, it shall be
determ ned that the party having raised the
i ssue addressed is not a nonprevailing
adverse party. The recommended or shal
state whet her the change is substantial for
pur poses of this subsection
(enphasi s supplied)

Section 120.595(1) (b).

529. Except for Respondents' challenge to the District's
unadopted rul e, Respondents are not the prevailing party in the
proceedi ng conducted pursuant to Section 120.57(1). Respondents
are the nonprevailing adverse party and are not entitled to
attorney's fees and costs for that portion of the proceedi ng

conducted pursuant to Section 120.57(1).

21.2 Section 120.57(1)(e) Proceedi ng

530. Respondents' challenge to the District's unadopted
rule is described by the legislature in Section 120.56(4)(f) as a
proceeding. In relevant part, Section 120.56(4)(f) states:
Not hing in this paragraph shall be
construed to prevent a party whose
substantial interests have been determ ned by
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an agency action from bringing a proceeding
pursuant to s. 120.57(1)(e). (enphasis
suppl 1 ed)

21.2(a) Proceeding

531. A challenge to an unadopted rul e under Section
120.57(1)(e) is a separate proceedi ng conducted pursuant to
Section 120.57(1) for purposes of Section 120.595(1)(b). Section
120.57(1)(e) authorizes a unique renmedy not otherw se avail abl e
in Section 120.57(1). The scope of review and applicable
standards are distinctly different fromthose authorized in
Section 120.57(1) generally.

532. A party who chal l enges an unadopted rule in a
proceedi ng brought pursuant to Section 120.57(1)(e) incurs
additional litigation expenses to "prove-down" separate
requi renents in Section 120.57(1)(e). Section 120.595(4)
aut hori zes attorney's fees and costs only for challenges to
agency statenents based on violations of Section 120.54(1)(a) and
not for violations of Section 120.52(8)(b)-(g). Wthout a
separate award for fees and costs in a Section 120.57(1)(e)
proceedi ng, an agency can, with inpunity, require substantially
affected parties to incur the litigation costs of repeatedly
"provi ng-down" agency statenents for violations of Section

120.57(1)(e)2a-g. Conpare, Section 120.52(b)-(g9).
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533. A separate award of attorney's fees for a proceedi ng
brought pursuant to Section 120.57(1)(e) serves the |egislative
goal s of abolishing unpronul gated rul es and maxi m zi ng the scope
of statutory rul emaking requirenents. One of the principa
pur poses of Chapter 120 is the abolition of unpronul gated rul es.
Straughn, 338 So. 2d at 834 n. 3.

534. Unlike Section 120.56(3), Section 120.56(4) contains
neither a limt on the anmount of fees that can be awarded nor an
exenption if the failure to promulgate a rule is "substantially
justified." Moreover, the fact that Section 120.56(4) limts
attorney's fees to violations of Section 120.52(8)(a) underscores
the legislative intent to use attorney fees and costs to
encour age rul emaki ng. Sections 120.56(4) and 120.57(1)(e) should

be read in pari materia. Section 120.56(4)(e). See also

Consol i dat ed- Tonoka, 717 So. 2d at 76 (sections 120.54 and 120. 56

shoul d be read in pari-materia).

21.2(b) Prevailing Party

535. By any plain and ordinary neaning of the term the
District is not the "prevailing party" in the Section
120.57(1)(e) proceeding. It does not necessarily foll ow,
however, that Respondents are the "prevailing party" in the

Section 120.57(1)(e) proceeding.
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536. It is clear that Respondents are not the
"nonprevai ling adverse party" defined in Section 120.595(1)(e) 3.
Respondents raised this issue in the petitions filed pursuant to
Section 120.56(4) in this consolidated proceeding. The
consol i dated proceeding resulted in a substantial nodification
that both sides intended, adamantly believed, and vehenently
argued woul d resolve the matters raised in Respondents' petition
filed pursuant to Section 120.57(1).

537. |If Respondents are not a "nonprevailing adverse
party,"” are they a "prevailing party" in the Section 120.57(1)(e)
proceedi ng? The answer to this question requires a determ nation
of whether the undefined term a "prevailing party," is intended
to be the definitional conplenent of the defined term a
"nonprevailing adverse party."

538. The plain and ordinary neani ng of the doubl e negati ve,
"not a nonprevailing adverse party,"” if the meaning of a double
negative is ever plain and ordinary, neans that a party who is
"not a nonprevailing party" is a "prevailing party." The only
express exception to this construction is the exception in
Section 120.595(1)(e)3 for a party who is an intervenor.

Respondents are not intervenors in this proceeding.
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21.2(c) Nonprevailing Adverse Party

539. The District is the "nonprevailing adverse party" in
the Section 120.57(1)(e) proceeding. The District failed to
change the outcone of the rule challenge in the Section

120.57(1) (e) proceeding.

21.2(d) | nproper Purpose

540. The next issue is whether the District participated in
the Section 120.57(1)(e) proceeding for an inproper purpose. The

"inproper purpose" issue is an issue of fact. State v. Hart, 677

So. 2d 385, 386 (Fla. 4th DCA 1996). Intent and notivation nust

be deterni ned based on the evidence. Hart, 677 So. 2d at 386;

Dol phins Plus v. Residents of Key Largo Ocean Shores, 598 So. 2d

324, 325 (Fla. 3d DCA 1992); Burke v. Harbor Estates Associ ates,

Inc., 591 So. 2d 1034, 1037 (Fla. 1st DCA 1991).

541. The evidence in this proceedi ng does not support the
rebuttabl e presunption authorized in Section 120.595(1)(c). The
District did not participate in two or nore other such
proceedi ngs invol ving the sane Respondents.

542. Although the District has not participated in two or
nor e ot her proceedi ngs agai nst Respondents, the District has
participated in two other proceedings in Deseret and SAVE whi ch
involved the same matter at issue in this proceeding. In both

district court cases, the District was a full-party participant.
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The individual responsible for explicating the unadopted rule in
this case was a witness in SAVE. The First District Court of

Appeal told the parties and the w tnesses:

This is an argunent that we reject in al

respects. SAVE cites no statute, rule, or
other authority to support its contention
(enphasi s supplied)
SAVE, 623 So. 2d at 1202.

543. \When the District participated in the Section
120.57(1)(e) proceeding in this case, the District had actual
know edge that the underlying statement had been rejected in al
respects by the district court as |acking any authority. The
evi dence suggests that the District participated in the Section
120.57(1)(e) proceeding primarily for a frivol ous purpose or to
needl essly increase the cost of permtting or securing an

exenption within the neaning of Section 120.595(1)(e)1. Dol phins

Pl us, 598 So. 2d at 325; Harbor Estates Associ ates, 591 So. 2d at

1037. However, the District will have an opportunity to present
evi dence at the evidentiary hearing which will explain why the
District did not participate in the Section 120.57(1)(e)

proceedi ng for an inproper purpose.

21.2(e) Reasonabl e Anpunt

544. Pursuant to the agreenent of the parties, no evidence
was submtted during the hearing in this consolidated proceeding

concerning the anount of attorney's fees and costs that is
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attributable to the Section 120.57(1)(e) proceeding. A

determ nation of that anount nust be deferred until the parties
have an opportunity to show whet her fees and costs should be
awarded and, if so, to sort through the record and quantify the
anount of fees and expenses that should be awarded for the
Section 120.57(1)(e) proceeding; unless the parties reach a
mutual |y satisfactory agreenent before the hearing.

545. In the interim determ nations based on the record to
date may assist the parties in preparing for the evidentiary
hearing on attorney's fees and costs. The "record" in this
proceeding is defined in Section 120.57(1)(f). The record
i ncl udes 209 exhibits; many duplicate enlargenents for the
exhibits; the testinony of 16 witnesses contained in a 15-vol une
Transcript; matters officially recognized; and notions, orders,
obj ections, and rulings.

546. An additional 163 itens were filed in the record
during the 544 cal endar days between Septenber 17, 1997, when the
first five cases were referred to DOAH, and March 15, 1999. The
itens identified on the DOAH docket sheet include notices for
depositions, requests for subpoenas, subpoenas for depositions,
various types of other discovery requests, objections to
depositions and di scovery requests, responses to di scovery

requests, petitions, notions, responses to petitions and notions,
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responses to the responses, orders, prehearing stipulations,
heari ngs, and proposed orders.

547. In the 115 busi ness days between Decenber 22, 1997,
and June 1, 1998, the parties filed 31 notions, or an average of
one notion every 3.71 business days. The parties filed 44 "other
docunent s” including responses to the notions, requests for
di scovery, objections to discovery requests, and responses to
di scovery. The parties filed an average of a notion or other
docunent every 1.53 business days prior to the hearing.

548. I n 28 business days between February 2 and March 10,
1998, the parties filed 16 notions and 29 other docunents. The
parties filed an average of one notion every 1.75 days and 1.61
nmoti ons and ot her docunents every busi ness day.

549. During the hearing, the parties filed additional
notions and made ore tenus notions which the undersigned di sposed
of in orders entered on the record during the final hearing. The
hearing required two and a half weeks to conpl ete.

550. Several factors have contributed to the vol um nous
record in this proceeding. They include the nunber of parties
and matters at issue, the technical conplexity of the issues, and
the reluctance of the undersigned to preclude as irrel evant
evi dence concerning the Haci enda Road project wthout first

hearing the evidence concerning the project.
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551. A significant portion of this consolidated proceeding
has i nvol ved di scovery, evidence, and | egal argument concerning
routi ne custodial mai ntenance. Sone of that tinme and expense was
reasonably necessary for the District to show that the excavation
was not excluded fromthe definition of maintenance in Section
373.403(8) and Rul e 40C- 4. 021( 20).

552. However, a substantial part of the tine and expense
related to routine custodial maintenance was attributable to the
District's attenpt to |imt maintenance exenptions to routine
custodi al mai ntenance. The effort to limt exenptions to routine
cust odi al mai nt enance needl essly extended an already | ong and
arduous proceedi ng, wasted adm nistrative resources of the state,
and i nposed undue expense and financi al burdens on Respondents.

RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat Respondent enter a final order uphol ding
the Energency Order and directing Mddern to undertake and
conplete, in a reasonable tine and manner, the corrective actions

described in the Adm nistrative Conpl aint.
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DONE AND ENTERED t his 15th day of June,

Tal | ahassee, Leon County, Florida.

1999, in

DANI EL MANRY

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee,

Florida 32399-3060

(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847
wwv, doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 15th day of June, 1999.

COPI ES FURNI SHED

Carroll Webb, Executive Director
Admi ni strative Procedures Committee
120 Hol | and Bui | di ng

Tal | ahassee, Florida 32399-1300

Li z C oud, Chief

Bureau of Adm nistrative Code
The Elliott Building

Tal | ahassee, Florida 32399-0250

Henry Dean, Executive Director

St. Johns River Water
Managenent District

H ghway 100, west

Post O fice Box 1429

Pal atka, Florida 32178-1429

Mari anne Trussell, Esquire

Mirray M VWadsworth, Jr., Esquire
Departnent of Transportation

605 Suwannee Street

Mail Station 58

Tal | ahassee, Florida 32399-0458
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WIlliamH Congdon, Esquire

Mary Jane Angel o, Esquire

Stanley J. N ego, Esquire

St. Johns River Water
Managenent District

Post O fice Box 1429

Pal at ka, Florida 32178-1429

Allan P. Witehead, Esquire

Mosel ey, Wallis and Witehead, P.A
1221 East New Haven Avenue

Post O fice Box 1210

Mel bourne, Florida 32902-1210

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions
within 15 days fromthe date of this Recommended Order. Any
exceptions to this Recomended Order should be filed with the
agency that will issue the final order in this case.
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